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SECOND ANNIVERSARY OF THE ENACTMENT
OF THE BANKRUPTCY ABUSE PREVENTION
AND CONSUMER PROTECTION ACT OF 2005:
ARE CONSUMERS REALLY BEING PRO-
TECTED?

TUESDAY, MAY 1, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:30 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Linda
T. Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Sanchez, Johnson, Lofgren, Delahunt,
Watt, Cannon, and Feeney.

Staff Present: Susan Jensen, Counsel; Michone Johnson, Chief
Counsel; Daniel Flores, Minority Counsel; James Paul, Professional
Staff; Norberto Salinas, Counsel; Elias Wolfberg, Professional Staff;
Alexandrine DiBianchi; Erik Stallman, Senior Counsel to Rep-
resentative Lofgren; Jason Everett, Legislative Assistant to Rep-
resentative Watt; and James Paul, Professional Staff.

Ms. SANCHEZ. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law will now
come to order. I will recognize myself first for a short statement.

Two years ago last month, President Bush signed into law the
Bankruptcy Abuse Prevention and Consumer Protection Act, push-
ing through the most complex and dramatic changes of our Na-
tion’s bankruptcy law in more than 25 years. Today’s hearing,
which focuses on consumer bankruptcy, is one of a series that our
Subcommittee will conduct on the impact of the 2005 amendments
on the bankruptcy system.

We have heard extensively from the consumer community that
many of the consumer bankruptcy reforms were problematic. In
particular, the act’s means testing requirement to determine a
debtor’s ability to repay debts and mandate that consumer debtors
receive credit counseling prior to filing for bankruptcy relief were
two provisions that have proved to be problematic.

Recent developments in the subprime mortgage industry have
brought to light additional problems with the act. After being lured
into easy mortgage refinancing arrangements with teaser interest
rates, more and more American homeowners find they are unable
to make their monthly mortgage payments. As a result, many at-
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tempt to enter into bankruptcy to minimize the risk of losing their
homes through foreclosure.

However, bankruptcy, which once served as a safety net for the
honest, but unfortunate debtor, has now become a minefield of
“gotchas.” According to a recent survey of bankruptcy attorneys by
the National Association of Consumer Bankruptcy Attorneys, 81
percent agreed that it is more difficult for people facing foreclosure
to obtain bankruptcy relief since the 2005 act became law.

Let me give just one example. To satisfy the means test, a chap-
ter 7 debtor must now complete Official Form 22, this form right
here, that consists of 57 sections. This complex form requires a
debtor to supply extensive financial information and supporting
documentation. We are putting people through a bureaucratic maze
while they are trying desperately to regain their financial footing.

I challenge my colleagues as homework this evening to see how
long it takes you to complete this form. I have looked at it, and it
looks substantially more difficult than our own Federal employee
disclosure forms.

So it is against this backdrop and with the benefit of 2 years
having passed since the enactment of the 2005 act that we look for-
ward to hearing from today’s witnesses.

To help us further explore these issues, we have a truly notable
witness panel. We are pleased to have former Congressman Steve
Bartlett, President of the Financial Services Roundtable; Ms. Shir-
ley Jones Burroughs; Mr. Henry Sommer, President of the National
Association of Consumer Bankruptcy Attorneys; and Ms. Yvonne
Jones, the Financial Markets and Community Investment Director
at the Government Accountability Office, or GAO.

I now, at this time, would like to recognize my colleague and
Ranking Member, Mr. Cannon, the distinguished Member from
Utah, for any opening remarks he may have.

Mr. CANNON. Thank you, Madam Chair.

The Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 was signed into law by President George W. Bush on April
20, 2005. The act represents one of the most comprehensive over-
hauls of the Bankruptcy Code in more than 25 years, particularly
with respect to its consumer bankruptcy reforms. These consumer
bankruptcy reforms include, for example, the establishment of a
means test, a mechanism to determine a debtor’s ability to repay
debts; and the requirement of that debt is that the consumer debt-
or receives credit counseling prior to filing for bankruptcy relief.
Most of the act’s provisions went into effect October 17, 2005.

This Subcommittee held a hearing in July 2005 to assess how the
executive order for United States Trustees and the Judicial Con-
ference were proceeding regarding the formation and issuance of
various rules, forms, guidelines, and procedures that were required
under the law. In addition, the Senate Judiciary Committee held
a hearing on the implementation of this law in December of last
year. The upshot of both of those hearings is that, while it is a lit-
tle too early to tell, there are some indicators that the law may
have had a dramatic, positive effect on the American bankruptcy
system.

For example, after the initial spike in personal bankruptcy fil-
ings, there were almost 620,000 filings in the first 2 weeks of Octo-
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ber 2005. The number of filings has dropped to almost 20-year
lows. The number of filings has gradually increased but remains
significantly below the pre-reform numbers.

Another major focus of the reforms was to get debtors who can
pay some of their unsecured loans, generally things like credit card
debt, to pay what they can afford under a chapter 13 bankruptcy.
The post-reform numbers do show that chapter 13 bankruptcies
form a larger share of personal filings than they did at pre-reform.
This is despite the fact that the Director of the Executive Office of
the U.S. Trustees stated, at least at the bankruptcies conference,
that only one half of 1 percent of all chapter 7 bankruptcies are
being converted to chapter 13 bankruptcies under the means test.
That low number of conversions may be reflected in the IRS meth-
odology, which is more generous to filers post-reform than it was
pre-reform, but again, data remains preliminary.

One interesting aspect of bankruptcy reform was the require-
ment that filers obtain credit counseling before filing for bank-
ruptcy. This provision was put into place to educate debtors about
their options and to give them some sound money management
tools in the hopes that consumers would be able to avoid bank-
ruptcy and the black mark on their credit history, if they could.

While a recent GAO study shows that the benefits of that provi-
sion is disputed, there have been some salutary aspects. For exam-
ple, credit counseling services have essentially obtained a new Fed-
eral regulator in the form of the U.S. Trustees. GAO reports that
the great majority of representatives are consumer advocacy
groups, Federal agencies, industry participants, and other stake-
holders.

Those we spoke with believe that credit counseling agencies ap-
proved by the trustee program have been reputable. In addition, no
Federal or State law enforcement officials we spoke with identified
any Federal or State enforcement actions related to consumer pro-
tection issues against any providers subsequent to their approval.

While the data, the hard data, are not readily available, the
trustees report that nearly 10 percent of all credit counseling cer-
tificates have gone unused, indicating that many individuals may
have been steered into alternative paths to bankruptcy. If those
numbers hold up, it would mean that almost 37,000 individuals
were saved from bankruptcy from May to October of last year
alone. That is a significant achievement.

I would like to introduce a letter and a study into the record by
the American Bankers Association, the Consumer Bankers Associa-
tion, the Independent Community Bankers of America, the Finan-
cial Services Roundtable, and the Mortgage Bankers Association,
among others.

Ms. SANCHEZ. Without objection, so ordered.

[The information referred to follows:]



LETTER AND STUDY BY THE AMERICAN BANKERS ASSOCIATION, THE CONSUMER BANK-
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SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

FORM B10 (Official Form 10)(04/05)

United States Bankruptcy Court Western District of North Carolina PROOF OF CLAIM
Name of Debtor Hoyt Burroughs Case Number 07-30139
Shirley Busroughs
NO'E: This form should not be used to make a clsim for i administrative expense arising afer the commencement of the case. A FILED
"réquest” for payment of an administrative expense may be filed pursuant (v 11 U.S.C. § 563. U.S. Bankruptey Court
oot of Ni
Narme of Creditor (The person or other enity to whom the deblor | O Check box if you are aware that Western District of NC
owes moncy or proporty: anyone else has filed a proof of claim FEB 28 2007
CitiFinancial relating to your claim. Attach copy of
statement giving particulars. David E. Weich, Glerk
Name and address where notices should be sent: O Chieck box if you have never received
£.0. BOX 70913 any notices from the bankruptcy
CHARLOTTTE, NC 28272-0919 court in this case.
&4 Check box if the address differs from
. 701 the addr the envelope sent i
Telephone number: 888-701-6280 he address on th P 9 | s Space 15 roR COURT USE ONLY
Account or other number by which creditor identifics debtor: Check here O replaces
20-0051-0245967 if this claim O] amends a previously filed claim, dated:
L. Basis for Claim
L Goods sold O Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Services performed O Wages, salaries, and compensation (fill out below)
Money loaned Last four digits of S8 #
0 Personal injury/wrongful death Unpaid compensation for services performed
Taxes from
O Other ate) CEE)
2, Datedebt wasineurred:  8/16/2002 3. ifcourt judgment, date obtained:
4. Total Amount of Claim at Time Case was Filed: $ 135.218.81 _0 135218.81
(unsceured) (secured) (priority) (Toul)
If all or part of your claim is secured or calitled to priority, also complete ltem 5 or 7 below.
B Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all
interest or additional charges.
5. Secured Claim 7. __Unsecured Priority Claim
M Check this box if your claim is sccured by collateral I Check this box if you have an unsceured priority claim
- b ] Yy y P!
(including a right of setoff) Amount entitled to priority $
Bricf Description of Collateral: ccify the priority of the claim:
M Real Estate (] Motor Vehicle ﬁWagcs salaries. or commissions (up to $10.000),* eamed within 180
O Other days before filing of the bankruptcy petition or cessation of the debtor's
business, whichever is carlicr = 11°U.8.C. § 507(a)(3).
Value of Collateral: §_135,218.81 DContributions fo an employee benefit plan — 11 U.S.C. § 507(a)4).
Amount of arrearage and ather charges aLtime case filed OUp to 52,225 of deposits toward purchase, lease, or rental of property
Cided m socuted ciam. ifany: S T4 TBE0R or services for personal, family, or household use = 11 US.C. §
g ’ S07@)(6).
6. Unsecurcd Nonpriority Claim § Alimony, maintenance, or support owed te a spouse, former spouse, or
O . child~ 11 U.S.C. § 307(a)(?)-
Check this box if a) there s no collateral or lien securing DTaxes or penalties owed to govenumental units - 11 US.C. § S07G)8)-
your claim, or b) your claim exceeds the value of the OO0ther - §; licabl hof 11 U.S.C. § 507
property securing it, or if c) none or only part of your claim UOther - Specify applicable parageaph o § 507()0-
e 10 pricit imounts ure subject io adjusiment on 4/1/2007 and every 3 years thereafer with
Isen b Y- respect to cases commenced on or after the date afadjuslmem 510,000 and 180-day
limiss opply 10 cases filed on or afier 4120105, Pub. L
8. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of
making this proof of claim.
9. Supporting Documents: Attack copies of supporting docunients, such as promissory notes, purchase
orders, inveices, itemized statements of running accounts, contracts, court judgments, mortgages, sceurity
agreements, and evidence of perfection of licn. If the documents are not available, explain. If the
documents are volumineus, attach a summary.
Date Sign and print the name and title, if any, of the creditor or other person authorized 1o file this.
claim (atiach cepy of power of attomey. if any):
212812007 Filing a proof of claim electronically deems the claim signed by the — COURT USE ON
creditor or authorized person HIS SPACE 1S FOR = ONLY

Penatiy. for presenting fraudulen clain: Fire of up 1o $300,000 or imprisonment for up to $ yzars, or both. 18 U.S.C. §§ 152 and 3571.
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Mr. CANNON. Thank you, Madam Chair.

Ms. SANCHEZ. Thank you.

Mr. CANNON. That speaks to the importance of these bankruptcy
reforms.

Finally, the Subcommittee is intending to hold a series of hear-
ings on bankruptcy, and I would like to place on the record two
topics which I believe are worthy of discussion: first, the need for
more bankruptcy judges, which has been approved by the House
and has failed in the other body on several occasions; second, the
compensation of trustees in chapter 7 cases, who are paid $60 per
case regardless of the time it takes to settle.

I thank you, Madam Chair. I appreciate your consideration. I
yield back the balance of my time.

Ms. SANCHEZ. I thank the gentleman for his statement.

Our honorable Chairman of the full Committee, Mr. Conyers,
who was here moments ago, had to leave for a memorial service.
So, without objection, I would like to enter his opening statement
into the record.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

It is no secret that I was strongly opposed to the bankruptcy legislation signed
into law two years ago. In my judgment, the bill favored credit card companies and
corporations over ordinary consumers; it exposed women and children to major new
debts; and it did little to anything to crack down on abusive lending practices.

The bill’s proponents asserted that it was a fair compromise that only punished
wealthy debtors. But the bill I saw appeared to give creditors massive new rights
to bring threatening motions against low income debtors. It permitted credit card
companies to reclaim common household goods which are of little value to them, but
very important to the debtor’s family, and made it next to impossible for people
below the poverty line to keep their house or their car in bankruptcy.

The bill’s supporters argued it protected alimony and child support. But the bill
I reviewed seemed to create major new categories of nondischargeable debt that
compete directly against the collection of child support and alimony payments; and
allowed landlords to evict battered women without bankruptcy court approval, even
if the eviction posed a threat to the woman’s physical well being.

At the same time the legislation appeared to do little to discourage abusive under-
age lending, nothing to discourage reckless lending to the developmentally disabled,
nothing to regulate the practice of so-called “subprime” lending to persons with no
means or little ability to repay their debts, and nothing to crack down on unscrupu-
lous pay-day lenders that prey on members of the armed forces.

Today, at long last, we begin the process of evaluating this bill in cold hard light
of day. We have asked the GAO to study many of these issues that I have raised,
and I hope we can use the hearing process to further educate the Members about
the real life impact of this legislation.

Once we obtain the facts, we can consider what actions are needed to relevel the
playing field and allow hard working families the opportunity to begin their lives
again.

Ms. SANCHEZ. And without objection, other Members’ opening
statements will also be included in the record.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing.

I am now pleased to introduce the witnesses on our panel for to-
day’s hearing. Our first witness, former Congressman Steve Bart-
lett, is the President of the Financial Services Roundtable. Mr.
Bartlett served as a Member of Congress for the Third District of
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Texas from 1983 to 1991 and as Mayor of Dallas, Texas, from 1991
to 1995.

Our second witness is Shirley Jones Burroughs. Ms. Burroughs
is a resident of Gastonia, North Carolina, and has recently partici-
pated in the chapter 13 filing process.

Our third witness is Henry Sommer. Mr. Sommer is the Presi-
dent of the National Association of Consumer Bankruptcy Attor-
neys and a member of the National Bankruptcy Conference. Mr.
Sommer is also the supervising attorney at the pro bono Consumer
Bankruptcy Assistance Project in Philadelphia and is Editor in
Chief of “Collier on Bankruptcy” and the entire Collier line of bank-
ruptcy publications.

Our final witness is Yvonne Jones. Ms. Jones is the Director of
the Financial Market and Community Investment Team at GAO.
Prior to joining GAO in 2003, Ms. Jones worked at the World
Bank, developing projects in the education sector in East Asian
countries, assisting sub-Saharan African countries to reduce their
commercial bank debt levels and help design financial restruc-
turing programs in Eastern and Central Europe and the former So-
viet Union.

I thank all of you for your willingness to participate in today’s
hearing. Without objection, your written statements will be placed
into the record in their entirety, and we would ask that you limit
your oral remarks to 5 minutes.

You will note that we have a lighting system that starts with a
green light. At 4 minutes, it will turn yellow to warn you that you
have a minute to wrap up, and then at 5 minutes, it will turn red.
If you do notice that the light turns red, we would appreciate your
best efforts to try to quickly wrap up your testimony.

After all of the witnesses have presented their testimony, Sub-
committee Members will be permitted to ask a round of questions,
subject to the 5-minute rule.

Mr. Bartlett, will you please now proceed with your testimony.

TESTIMONY OF MR. STEVE BARTLETT, PRESIDENT AND CEO,
FINANCIAL SERVICES ROUNDTABLE, WASHINGTON, DC

Mr. BARTLETT. Thank you, Madam Chair and Ranking Member
Cannon and Members of the Committee. It is a pleasure to be here.
My name is Steve Bartlett. I am the President and CEO of the Fi-
nancial Services Roundtable.

I do appreciate this Committee holding this oversight hearing.
There is much to be learned about the bankruptcy reform law, and
this Subcommittee helps us to understand it. I have attached sev-
eral attachments to my statement, and I would ask that they be
included in the record.

Ms. SANCHEZ. Without objection, so ordered.

Mr. BARTLETT. Madam Chair, bankruptcy reform is still new. It
was passed 2 years ago, as you noted, by overwhelming bipartisan
support; and our organization has been quite involved in the imple-
mentation of it.

So far, from the perspective of the American consumer and the
economy, the new bankruptcy reform law is working quite well.
Bankruptcy filings are down; more Americans than ever are getting
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quality credit counseling, and as a result, consumers have the op-
portunity to become better educated about financial management.

A few statistics: Consumer bankruptcy filing rates have dropped
from an annualized rate of 1.5 million a year in the previous 5
years down to, last year, 573,000. We think they will normalize at
around 700,000 to perhaps 800,000 a year. It dropped by about
half.

Second, more consumers are choosing chapter 13 repayment
plans over chapter 7, and that is as the law intended.

Third is counseling. We have conducted some surveys of the cer-
tified counselors, and our estimates are that about 57,000 tradi-
tional credit counseling sessions were occurring per month prior to
the law, and that is now a total of 148,000 per month, so it, rough-
ly, tripled as to the number of counseling sessions.

Now, recall that the principal policy objective of bankruptcy re-
form was the following: that people with above-median, income who
can repay some or all of their debts, ought to do so while making
chapter 7 bankruptcy a relief available to those who cannot. That
was the intent, and that is what is happening.

Bankruptcy reform has also strengthened the ability of home-
owners to use chapter 13 to stop foreclosures and to catch up on
past-due mortgages. Several reforms were made on that. That is
the intent of chapter 13; that is one of the outcomes. In these dif-
ficult times of an increased foreclosure rate, that is what is hap-
pening.

Third, credit counseling is now more readily available and is
quality credit counseling. As the GAO report noted on credit coun-
seling, the credit counseling reinforces the potential for good com-
ing from the new law’s credit counseling mandates.

According to the GAO, the Justice Department has generally
done a good job in weeding out potential bad actors among coun-
selors. We, in our industry, found that there was a large need
which, frankly, we had not expected that is being filled, and that
is the certification process of being able to certify the quality, non-
profit, good-guy counselors from the others.

There have been few complaints, if any, that I know of about
competency of approved counselors. More consumers are getting
better counseling and financial education than ever before. In fact,
the Justice Department estimated that about 10 percent of con-
sumers who get prebankruptcy counseling do not file for bank-
ruptcy.

Now, as an industry, we are working to build on the law mecha-
nisms to reach consumers sooner rather than later. We think that
credit counseling can live up to its full potential better if we bring
people in earlier for earlier counseling. We have instituted
MyMoneyManagement.net over the Internet as a way of reaching
consumers at the earliest indications that they have difficulties.

We have also instituted a program called “Hope” in which we
reach out to homeowners who own mortgages, borrowers or home-
owners, to say, “At the earliest signs of trouble, please call. We will
work with you. We will work with the lenders by using inde-
pendent counselors to try to settle the situation and to try to pre-
vent foreclosing.”
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Counseling is good; earlier counseling is better than later coun-
seling, and certified counselors are essential to the process. These
agencies that have been certified are doing a good job. They are
reaching out to consumers. We are getting no complaints. In fact,
these agencies are quite beneficial to the American consumer. We
are better off for the efforts of these agencies. They are on the front
lines. They bear the heavy load.

Based on the reports that we received from the approved agen-
cies, these agencies are working as Congress had intended. They
are waiving counseling fees for those who cannot pay. Our reports
indicate about 22 percent of those who come in for counseling have
the fee waived. The fee itself is nominal, an average of about $50.

Now, much of the attention has been focused on prebankruptcy
counseling, and I think the GAO did note, as did my stop sign, that
it is time to stop.

Madam Chair, may I conclude with several points?

The bankruptcy reform legislation passed by the House by wide
bipartisan margins is working. It is working for the consumer and
the economy. Those who have need have access, full access, to
bankruptcy; and above-median-income people who can repay a por-
tion of their debts do so. Bankruptcies are down; credit counseling
is up.

We urge you to continue to give the law a chance to work with
adequate oversight.

Ms. SANCHEZ. Thank you, Mr. Bartlett.

[The prepared statement of Mr. Bartlett follows:]

PREPARED STATEMENT OF STEVE BARTLETT
SUMMARY OF TESTIMONY

Good morning, Madam Chair and Ranking Member Cannon, my name is Steve
Bartlett and I am President & CEO of The Financial Services Roundtable. Thank
you for inviting me to participate in this hearing to examine the implementation of
Public Law 109-8, the bankruptcy reform statute that was signed into law two
years ago.

I have several attachments to my statement and I would ask that they be in-
cluded in the record.

The Financial Services Roundtable represents 100 of the largest integrated finan-
cial services companies providing banking, insurance, and investment products and
services to the American consumer. Our companies account directly for $65.8 trillion
in managed assets, $1 trillion in revenue, and more than 2.4 million jobs.

The American consumer is the lifeblood of the economy and it is in the best of
interests of Roundtable member companies to have well-educated consumers who
manage debt prudently. With such breadth and debt, Roundtable members are in
a good position to assess impact of legislative changes such as bankruptcy reform.

Bankruptcy Reform is still new. So far, from the perspective of the American con-
sumer and the economy, the new bankruptcy reform law is working quite well.
Bankruptcy filings are down, more Americans than ever are getting credit coun-
seling and, as a result, consumers have the opportunity to become educated about
prudent financial management. Let me cite some statistics to demonstrate my point:

e consumer bankruptcy filing rates have dropped dramatically to 573,203 in
2006 from an average annualized rate of 1.5 million for the prior 5 five years;
private sector estimates for 2007 range from 500,000 to 800,000 consumer
bankruptcies

e more consumers are choosing Chapter 13 repayment plans over Chapter 7
than under the old law; 27.5% consumer elected Chapter 13 under the old law
or as compared to 35-40% under the new law who select Chapter 13 under
the new law
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e there were 1,230,195 total credit counseling sessions at Justice Department-
accredited agencies as of March, 2007, compared to an average of 57,087 total
counseling sessions per month for 2005, the year before bankruptcy reform

These numbers indicate that the means-test and the pre-bankruptcy credit coun-
seling mandate are working. Recall that the principal policy objective of bankruptcy
reform was to say that people with above-median income who can repay some or
all of their debts ought to do so while leaving in place bankruptcy relief for those
who really need it. That seems to be happening under the new law.

In addition, bankruptcy reform has strengthened the ability of homeowners to use
Chapter 13 to stop foreclosures and catch up on past due mortgages. Even prior to
the reform law, Chapter 13 was often used by consumers to save their home. Now,
if mortgage lenders misapply mortgage payments in a Chapter 13 plan, they can
be subject to punitive damages. As lenders adjust to this new requirement, Chapter
13 will be an even better option for saving the family home.

One major result of bankruptcy reform is increased credit counseling, which edu-
cates consumers. Credit counseling can help keep consumers from getting into finan-
cial trouble and, for those consumers for whom bankruptcy is an appropriate option,
credit counseling keeps consumers out of financial trouble in the future.

In fact, the Department of Justice has estimated that 10% of consumers who get
pre-bankruptcy counseling do not file for bankruptcy. This means that counseling
is important and meaningful for some consumers, even if there is anecdotal evidence
that it may not help others. Counseling is widely available from numerous sources
through multiple channels-in-person counseling, telephone counseling and Internet
counseling. To the extent that the counseling program could be made to work better
for more consumers, we should do so. It would be a mistake to cut consumers off
from financial education. We think the number of consumers who decide not to file
for bankruptcy could be higher. Industry is working to build on the law to reach
consumers much sooner in the financial cycle so that credit counseling can live up
to its full potential. If consumers wait until they are completely underwater, coun-
seling may not live up to its full potential. At the Roundtable, we have started
mymoneymanagement.net as a way of providing consumers early access to quality
credit counseling. In addition, we have instituted a program called HOPE to help
homeowners and mortgage lenders negotiate win-win solutions when a mortgage be-
comes past due.

The non-profit counseling agencies have stepped up to the plate to make bank-
ruptcy reform work. They applied to become certified agencies and promised to live
by the ethical requirements established by the Justice Department. As the GAO
noted, there have been few, if any, complaints about DOJ approved agencies. They
perform a valuable public service by providing financial management advice to con-
sumers and the lending industry is pleased they choose to participate in the pre-
bankruptcy counseling process.

We are all better off for the efforts of these agencies. They are on the front lines
and bear the heavy load. Based on the reports we have received from most of the
approved agencies, it seems clear these agencies are acting as Congress intended.
For instance, they are waiving counseling fees for those who can’t pay. According
to our statistics, counseling fees were waived for 22% of counseling sessions. And
fees are relatively modest. At the Roundtable, the lending industry created a grant
program to support credit counseling approved agencies, of which there are 157.

The credit lending industry has also created a website—
mymoneymanagement.com—which guides consumers to DOJ-approved agencies.
Some of our member companies are already directing customers to this site as soon
as they show signs of financial difficulties to assist consumers earlier in the process.

It is important to understand that Justice Department certification is a significant
enhancement for the quality of credit counseling available to consumers. There has
not been a governmental “seal of approval” that identifies quality agencies before.
Also, the increased attention around bankruptcy reform and credit counseling seems
to have driven up demand for credit counseling.

While much of the attention has focused on pre-bankruptcy counseling, post-bank-
ruptcy educational counseling is immensely important as well. This counseling
comes at a very important time for the average consumer. The consumer, having
filed for bankruptcy, will be ready to learn new financial skills.

The Roundtable believes that counseling requirements could be improved by regu-
lations. In a comment letter, we suggested that pre-bankruptcy certificates should
be valid for one year, rather than merely 6 months, to allow consumers more time
to consider alternatives to bankruptcy. The Roundtable submitted a letter to the De-
partment of Justice detailing regulatory changes and I have attached that letter to
my statement. The Roundtable has also joined with the Consumer Federation of
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America and a leading counseling trade association proposing consensus rec-
ommendations for regulatory changes to make the system work for all stake-
holders—lenders, borrowers and counselors.

The Roundtable strongly believes each issue can be addressed through regulatory
implementation strategies designed to further Congressional intent.

Prior to enacting Public Law 109-8, Congress had not reformed bankruptcy laws
since 1978. We need to let the law mature before understanding its real impact.

Congress did the right thing for consumer and the economy in passing bankruptcy
reform; now it’s time to make sure that this legislative success is implemented cor-
rectly. Time will tell if the major consumer protection provisions in bankruptcy re-
form will work as intended. Under the new law, mortgage lenders can be subject
to punitive damages for misconduct in Chapter 13 cases. And unsecured lenders
have to consider voluntarily reducing balances or take increased losses in bank-
ruptcy. And single moms and custodial parents have much-enhanced access to the
assets of people who owe child support. Finally, the Federal Reserve is now engaged
in a rulemaking process to improve the quality of financial disclosures made to con-
sumers. When Congress voted for bankruptcy reform, Congress voted for these cru-
cial consumer protections.

However, there are implementation challenges. For instance, as will be discussed
in my full statement, the forms being produced by the Judicial Conference have the
potential to disrupt the means-test by allowing debtors to claim deductions for non-
existent expenses, for a car they do not own, for example. Bankruptcy reform was
surely not intended to allow above-median income debtors to escape repayment by
deducting expenses they don’t actually have. We feel that this issue, as well as any
others, should be addressed through the rulemaking process.

In conclusion, I would make several points. The bankruptcy reform legislation
passed both the House and the Senate by wide, bi-partisan margins. The new law
is working for the consumer and the economy. Those in need still have full access
to bankruptcy and above median income people who can repay a portion of their
debts do so. Bankruptcies are down; quality credit counseling is up; consumers have
access to better information about financial management. What we need now is
careful, bi-partisan oversight.

I thank the Subcommittee for conducting this hearing, and I am grateful for this
opportunity to testify. I look forward to answering your questions.

ATTACHMENT
TESTIMONY OF STEVE BARTLETT

Good morning, Mr. Chairman and Ranking Member Schumer, my name is Steve
Bartlett and I am President & CEO of The Financial Services Roundtable. Thank
you for inviting me to participate in this hearing to examine the implementation of
Public Law 109-8, the bankruptcy reform statute that became effective on October
17, 2005. I would also like to express my appreciation to the Department of Justice
for providing leadership in implementing the provisions of Public Law 109-8.

Mr. Chairman, I have several attachments to my statement and I would ask that
they be included in the record.

THE FINANCIAL SERVICES ROUNDTABLE

The Financial Services Roundtable represents 100 of the largest integrated finan-
cial services companies providing banking, insurance, and investment products and
services to the American consumer. Member companies participate through the
Chief Executive Officer and other senior executives nominated by the CEO. Round-
table member companies provide fuel for America’s economic engine, accounting di-
rectly for $50.5 trillion in managed assets, $1.1 trillion in revenue, and more than
2.4 million jobs. As you might imagine, Roundtable members are in a pretty good
position to assess impact of legislative changes such as bankruptcy reform.

OVERVIEW OF IMPLEMENTATION AND MACROECONOMIC PERSPECTIVE ON REFORM

Mr. Chairman, at least since the turn of the twentieth-century, the American peo-
ple have always had access to bankruptcy when overwhelmed and unable to repay
their debts. This is as it should be. There is no reason to force people to toil under
the burden of debts they can never repay. For this reason, we have had a “fresh
start” enshrined in our bankruptcy laws since 1898. During the Great Depression
in 1930s, Congress created voluntary repayment plans as an alternative to straight
liquidation.
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However, as originally envisioned, straight liquidation under Chapter 7 was
meant to be a last resort for people with no ability to pay. Congress continued
America’s progressive tradition by enacting Public Law 109-8 to channel higher in-
come consumers into repayment plans while permitting the truly destitute and the
poor to go into straight liquidation. The Roundtable supports both the letter and
spirit of these important reforms.

Mr. Chairman, to provide a quick explanation of how the new law is being imple-
mented, I would say the sense of the Roundtable member companies is that the law
is working well and consumers as well as the economy are benefiting.

The number of bankruptcy filings has plummeted since 2004 and 2005. Some of
this was certainly due to people rushing to file under the old law. Our companies
and most analysts who have looked at the situation believe the drop off in filings
is due to more than just people filing in 2005 to beat the new law.

We agree with those in Congress who have recently pointed out that losses to the
economy that result from bankruptcy filings slow economic growth to some extent.
When a business—any business, large or small—loses money because a customer
files for bankruptcy, the business often has to increase what it charges other cus-
tomers. I would submit that this is not good for consumers or the economy.

I know that some, including Senator Grassley who sits on this Subcommittee,
have considered the effect of Public Law 109-8 and have put the total costs savings
to the American economy at around $60 billion. Reduced losses of this size are a
positive for the economy.

This leads me to my first question I would identify for the Subcommittee: How
has bankruptcy reform affected the American economy? The answer to that question
will tl?ke a cumulative effect over the next few years, but it is an important question
to ask.

The low rate of consumer bankruptcies presents other significant questions for the
Subcommittee as it tries to assess the success or failure of Public Law 109-8.

e Is the infrastructure in place to handle a surge in filings; specifically, are
there enough certified credit counselors?

e Does the Department of Justice have enough resources to implement the
means test?

I don’t know the answers to these questions yet. I would, however, urge diligent
monitoring of the implementation of the new law to ensure there are adequate re-
sources available to make the system work.

CREDIT COUNSELING

I would also like to mention the potential for social and economic good coming
from the pre-bankruptcy credit-counseling mandate. As the Subcommittee knows, in
order to file for bankruptcy under the new law, a consumer must first get a certifi-
cate from an approved counseling agency attesting to the fact that the consumer has
completed a counseling session. A certificate is good for 6 months. And, prior to re-
ceiving a discharge of debt, a consumer must undergo another counseling session
designed to teach on-going financial skills.

The Department of Justice has publicly stated that they believe around 10% of
the pre-bankruptcy certificates issued have not been used yet. This is a positive
sign. But I think we can do better.

The industry funded a “no-strings-attached” grants program for every approved
agency that sought a grant. There are 153 approved pre-bankruptcy counseling
agencies and another 275 agencies have been approved to provide post-bankruptcy
educational counseling.

These non-profit agencies, both NFCC and AICCA agencies, perform a valuable
public service by providing financial management advice to consumers and we are
pleased they choose to participate in the pre-bankruptcy counseling process. Based
on the reports we have received from over 70% of approved agencies, it seems clear
these agencies are acting as Congress intended. For instance, we believe they are
waiving counseling fees about for those who can’t pay. In October, 2006, fees were
waived for 22% of counseling sessions. And fees are relatively modest at about $36
per session.

In addition, there has been a dramatic increase in traditional credit counseling
sessions this year as compared to last year, which may be linked to the new law.
I have attached to my statement a report prepared for the Roundtable that dis-
cusses what most approved counseling agencies are telling us about the situation
on the ground.

One difficulty the Roundtable has identified is how to get to consumers sooner in
the financial cycle. If we just wait until consumers are completely “under water,”
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it may be that the counseling mandate will not live up to its full potential. To make
counseling more effective, the Roundtable has created a website—
mymoneymanagement.com—that refers consumers to DOJ-approved agencies for
credit counseling before they are considering bankruptcy. In fact, some of our mem-
ber companies are now directing their customers who fall behind in payments to
this website so those consumers can get help earlier. All of us in the responsible
lending community hope this will help consumers sooner, to the benefit of every-
body.

I have one final note on credit counseling. As can be seen in my attachment, the
Roundtable has received scattered reports that bankruptcy attorneys have been
seeking to blunt the effect of the counseling mandate by steering clients to agencies
they consider “friendly.” We have been told by counseling agencies that in some
cases attorneys pay directly for the counseling services. I would suggest to the Sub-
committee that these business practices, if they continue, could erode the significant
potential consumer benefits of pre-bankruptcy counseling. I am aware that members
of the Subcommittee have written a letter to the Deputy Attorney General about
one specific agency and the Roundtable applauds this oversight initiative.

THE MEANS TEST

In addition to credit counseling, one of the centerpieces of bankruptcy reform was
the means test. In this regard, I would make several observations to the Sub-
committee. The good news is that during the last year, the number of objections to
the means-testing filed in court has been modest. The Department of Justice is dili-
gently implementing the means-test.

In addition, to date, no creditor has filed a means-test objection as it has the right
to do under the new law. I think this is so in part because higher income debtors
are either skipping bankruptcy or are self-selecting to go into Chapter 13. Thus,
there is no evidence at all to support the fears expressed by some before enactment
of Public Law 109-8 that creditors would use this new right inappropriately.

The Subcommittee should know that one positive effect of the new law which I
attribute to the means test is an increase in the number of Chapter 13 cases rel-
ative to Chapter 7 cases. It seems as if more consumers are opting for Chapter 13
in light of the new law. This is certainly a positive trend and one of the major goals
of the legislation.

The final point I would make regarding the means-test involves the Judicial Con-
ference rule making process. In particular, I would call the Subcommittee’s atten-
tion to the fact that the forms created to measure repayment capacity to implement
the means test seems to allow debtors to calculate repayment ability by deducting
for expenses they don’t actually have. For instance, consumers are directed to de-
duct an expense for owning a car even if they don’t own one.

The Roundtable believes that this creates an inaccurate measure of repayment
ability. The means test was designed by Congress to accurately measure repayment
ability; allowing debtors to deduct phantom expenses is not consistent with Congres-
sional intent. I have attached to my statement a letter submitted by associations
commenting on the Interim Rules and making this point.

CONSTITUTIONAL CHALLENGES TO PUBLIC LAW 109—-8

Mr. Chairman, the very full legislative record developed by Congress before the
enactment of Public Law 109-8 focused on the manner in which debtor attorneys
were responsible for abuses of the system. I certainly would never want to paint all
attorneys as corrosive to the bankruptcy process. I know there are many well-inten-
tioned and serious attorneys who represent consumers considering bankruptcy in an
appropriate way. But, as the hearing record makes clear, there were bankruptcy
mills that simply processed consumers without providing meaningful legal advice or
looking out for the best interests of consumers. The Federal Trade Commission even
issued a warning to the public about deceptive advertising by attorneys.

Congress sensibly reacted by imposing disclosure requirements on attorneys and
prohibiting them from advising consumers to defraud creditors. These consumer pro-
tections were designed to help consumers by giving them full access to all the infor-
mation they need to make informed choices.

So, it is with some concern that I must call the Subcommittee’s attention to a law-
suit filed in Connecticut to have these consumer protections declared unconstitu-
tional. The plaintiffs in this case believe that attorneys have a right under the Con-
stitution to deceive the public or hide information from clients or advise consumers
to commit fraud by running up debts just before filing for bankruptcy to game the
means-test.
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The Justice Department is aggressively litigating on the other side of the issue.
However, if these consumer protections are invalided by judges, I hope Congress can
find some way to protect unwary and unsophisticated consumers from the kinds of
deceptive practices the Federal Trade Commission warned about.

CONCLUSION

In conclusion, I would make several points. The Roundtable supported bankruptcy
reform and was pleased to see the legislation pass both the House and the Senate
by wide, bi-partisan margins. The new law seems to be working for the consumer
and the economy. It is working better than anticipated—those in need still have full
access to bankruptcy and upper income people seem to be skipping bankruptcy or
opting for repayment plans. Bankruptcies are down; more Americans are getting
quality credit counseling; consumers have access to better information about finan-
cial management. What we need now is careful, bi-partisan oversight.

I believe that Public Law 109-8 has the potential to be of continuing great benefit
to consumers and to the economy. As I said at the beginning of my testimony—“so
far, so good.” The work of the Congress is not over. There are challenges and surely
there will be unforeseen bumps in the road. I thank the Subcommittee for con-
ducting this hearing, and I am grateful for this opportunity to testify. I look forward
to answering your questions.

Ms. Burroughs, will you now proceed with your testimony.

TESTIMONY OF SHIRLEY JONES BURROUGHS, GASTONIA, NC

Ms. BURROUGHS. Well, I am here today because I had to file
bankruptcy due to, I guess, just not knowing what everything was
that was in the contract when I first signed. I know there is no law
to excuse not reading everything in a contract, but when we got to
the closure, it was just not what I expected. You wanted to get it
over with; you just rush and you sign papers.

I did not get, you know, anyone to explain what half the mean-
ings of the documentations were. And then, when you cannot make
payments, it is just a hard thing because you have no one to really
explain what you did not do. And that is why I am here today, to
try to help someone else.

Ms. SANCHEZ. You are talking, of course, about the closing on a
house that you purchased

Ms. BURROUGHS. Right.

Ms. SANCHEZ [continuing]. and the documentation that was re-
quired for that?

Ms. BURROUGHS. Correct.

Ms. SANCHEZ. Can you tell us just a little bit about how that sort
of put you into the circumstance of having to consider bankruptcy
as an option?

Ms. BURROUGHS. Just the fact that, you know, the payments—
we had to refinance a couple of times because—due to the fact of
my husband’s losing income and that I lost my job at once. And we
just had to refinance to try to stay on top of things, and refinancing
was only making the rates go up instead of lowering the rates, and
it just got to a point where, you know, what do we do?

Ms. SANCHEZ. As a result of not being able to make the pay-
ments, you considered bankruptcy as an option?

Ms. BURROUGHS. Correct.

Ms. SANCHEZ. Can you tell us a little bit about how you came to
consider that as an option and what you decided to do, ultimately?

Ms. BURROUGHS. In November, I think it was, as a last resort,
we decided, you know, we could not just keep not paying. We had
to find an option. So we decided to file for bankruptcy and try to
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make things—you know, we wanted to make payments, but we
knew we was just falling behind.

Ms. SANCHEZ. Did you consult with somebody before you decided
to enter the bankruptcy process?

Ms. BURROUGHS. We did not consult with anyone. We found At-
torney Wayne Sigmon, and I think we went to the Internet, and
we found him, and we met him in court on the day of foreclosure,
and we went through all the options with him. My husband did,
anyway.

Ms. SANCHEZ. And was your decision to enter into bankruptcy
sort of your attempt to save your home?

Ms. BURROUGHS. It was.

Ms. SANCHEZ. Okay.

Do you feel that the process that you went through in terms of
buying your house, you know, the folks who did the financing for
the house—do you feel they explained things adequately or hon-
estly and gave you an assessment of what your payments would
look like in the future?

Ms. BURROUGHS. No. Because when we went in—you know, our
mortgage has changed so much. I mean, I think the mortgage has
changed three times with new buyers and, you know, refinancing
with different companies. It was just getting out of control. We
never knew what to expect with payments, and it just was out of
control.

Ms. SANCHEZ. Have you found the bankruptcy process to be an
easy, straightforward, and clear process for you?

Ms. BURROUGHS. No, it was not easy. I mean, it is a lot of paper-
work. But you do what you need to do. It is less stressful now,
going through, you know, knowing I can make a payment, and ev-
erything is okay.

Ms. SANCHEZ. So how have your payments changed since going
through the bankruptcy process?

Ms. BURROUGHS. I think we are making payments around,
maybe, $2,000, I will just say, for the second and first mortgage all
together. The payments went down at least $1,000, and they de-
creased even more since my husband has been placed on active
duty, so—

Ms. SANCHEZ. Okay. Thank you so much for your participation.
I am sure other Members of the panel will have questions for you.
Thank you again, Ms. Burroughs.

[The prepared statement of Ms. Burroughs follows:]

PREPARED STATEMENT OF SHIRLEY JONES BURROUGHS

I am Shirley Jones Burroughs and I reside in Gastonia, North Carolina with my
husband and two children, ages 16 and 19. My husband and I have worked all our
lives to provide for our family. My husband is a truck mechanic and I work for an
insurance company. We purchased our home in December, 1999. Our joint gross in-
come for 2004 was $92,745.00 including $5,931 we withdrew from our retirement
plans to make debt payments. In 2005 our gross income was $74,288.00 for my hus-
band and $23,392.00 for me. In 2006 our gross income was $55,681.01for my hus-
band, $28,220.00 for me, and $4,270.00 withdrawal from his retirement. We hated
to dip into our retirement savings, but we were trying to keep up with our debts
and avoid bankruptcy.

When we purchased our home, we entered into a first mortgage with Home-
comings Mortgage and a second mortgage with EMMCO THE MORTGAGE SERV-
ICE STATION INC., which was assigned to Associates Financial Services of Amer-
ica, Inc. (“Associates”). In March, 2000, and approximately four months after we
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purchased our residence, Associates contacted us and offered to refinance our mort-
gages. They stated that we could lower our payments through refinancing and con-
solidate all of our debts.

On March 30, 2000 we refinanced both mortgages through Associates. Our new
first mortgage in the sum of $109,730.75 was used to pay the balance due to Home-
comings Mortgage of $91,808.19 and the balance due to Associates of $16,374.12.
The second mortgage in the sum of $10,199.98 was used to pay other debts includ-
ing $2,888.55 to American General and $6,396.21 to CitiFinance. We received no
cash proceeds from the refinancings. The new first mortgage payment was $1,170.22
per month with interest at 12.49 percent per annum and the new second mortgage
payment was $214.37 with interest at 18 percent per annum.

On June 29, 2001 we again refinanced our second mortgage with CitiFinancial
Services, Inc., (formerly Associates). In this refinancing our new loan amount was
$9,990.24 with an Annual Percentage Rate of 15.45 percent. Our first payment was
$184.86, and then we had 29 scheduled payments of $179.94 and then 90 more
scheduled payments of $153.07. To my knowledge, we received no cash proceeds
from this refinancing.

On August 16, 2002 we once again refinanced our two mortgages with
CitiFinancial. These refinancings were done upon CitiFinancial’s promise that our
monthly payments would be reduced. In the 2002 first mortgage we financed
$113,938.76 with interest at an annual percentage rate of 11.95 percent, a first pay-
ment of $1,621.41 and 359 payments of $1,167.57. $113,630.87 of the cash proceeds
of this loan were paid to CitiFinancial. In the 2002 second mortgage we financed
$10,350.57 with interest at an annual percentage rate of 14.61 percent payable in
30 scheduled payments of $186.43 and then 90 more scheduled payments of $150.11.
The cash proceeds of this second mortgage refinancing went to payoff the June 29,
2001 CitiFinancial second mortgage. Again, we received no cash proceeds from ei-
ther refinancing. All of the amounts added to our mortgages went to the fees and
charges in the multiple refinancings.

In 2006 we began to fall behind in our mortgage payments to CitiFinancial mainly
because I was unemployed for some time. On November 22, 2006 CitiFinancial com-
menced a foreclosure proceeding in the State Court to foreclose upon the first mort-
gage. The foreclosure sale date was scheduled for January 24, 2007.

After exploring available options to try to save our home from foreclosure, we
found that our only real option was to file a Chapter 13 bankruptcy case. Through
the Internet, we found our bankruptcy attorney, Mr. Wayne Sigmon. He explained
that we could file a Chapter 13 case and cure the payment arrears on the first mort-
gage to CitiFinancial in monthly court payments over a 60 month period while con-
tinuing to make our regular monthly payments due to CitiFinancial after the filing
of our bankruptcy case directly to CitiFinancial. As to the second mortgage, he ad-
vised that we could “lien strip” the second mortgage through a lawsuit he would file
in our bankruptcy case against CitiFinancial since the market value of our residence
was less than the principal balance due upon the first mortgage. In this way the
second mortgage would no longer be a lien upon our residence and the balance due
would be treated as unsecured debt in our Chapter 13 case.

Our Chapter 13 case was filed on January 22, 2007. Our plan called for monthly
payments to the Chapter 13 Trustee of $1,050.00 plus direct payments to
CitiFinancial “outside of the plan” of $1,160.00. These payments were feasible be-
cause our combined monthly net income was $4,332.64 which consisted of $3,132.65
from my husband’s job and $1,200.00 from my unemployment compensation.

In our Chapter 13 case we scheduled CitiFinancial’s first mortgage arrears to be
$5,800.00 which was 5 monthly payments of $1,160.00 each. We scheduled the out-
standing principal balance to be $132,802.53. Both of these figures came from
monthly statements we had received from CitiFinancial. At our Chapter 13 meeting
of creditors, we were shocked to learn that CitiFinancial filed a proof of claim in
our case alleging that the first mortgage arrears as of our Chapter 13 filing date
were $14,789.03 and that the total balance due is $135,218.81. A copy of this proof
of claim is attached hereto as Exhibit “A”. Obviously, if our arrears are $14,789.03,
our Chapter 13 payments will increase significantly. Our attorney advised us that
mortgage servicers often inflate claims in Chapter 13 cases and that he would re-
view the documents and file a formal objection to this claim.

Our attorney has now reviewed our CitiFinancial mortgage documents and he has
objected to the proof of claim. He has advised that our mortgage is a classic example
of predatory mortgage lending. The mortgage interest is compounded on a daily
rather than monthly basis. This is why we now owe somewhere between $132,000
and $135,000 on the mortgage while the original amount financed was $113,938.76.
He advised that he has seen this type of interest computation in numerous
CitiFinancial mortgages. Attached hereto as Exhibit “B” is an amortization schedule
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that shows how our mortgage balance would have been reduced if our loan had in-
terest compounded monthly rather than daily. To my knowledge, we were never
warned by CitiFinancial about the possibility that we would make numerous pay-
ments on our loan and still owe substantially more than we borrowed.

Our attorney has also advised that our mortgage contains an arbitration provi-
sion. CitiFinancial never explained to us how an arbitration provision works and I
had never even heard of arbitration until my attorney brought it to my attention.

On March 22, 2007 my husband, a member of the Army reserve, was called to
active duty and he has been deployed to Iraq. His net monthly military pay after
taxes is $1,141.75 so that our combined monthly income has dropped from $4,332.64
to $3,024.27, a difference of $1,307.97 per month. With this decrease in income, I
cannot afford to make both my Chapter 13 Trustee payments and my monthly mort-
gage payments to CitiFinancial. My attorney has filed a motion in the bankruptcy
court requesting that, pursuant to the Servicemembers Civil Relief Act, the interest
rate on our secured debts be reduced to 6 percent per annum while my husband
is on active duty. If this motion is allowed, my direct monthly payment to
CitiFinancial should be $767.07 (Exhibit “C” hereto), plus a monthly payment upon
the alleged $14,789.03 arrears through the Trustee of $285.91 (Exhibit “D”), and an
approximately 5% Trustee’s commission on the arrearage payment ($14.29) for a
total monthly payment to CitiFinancial of $1,067.27.

Even this payment will be a real struggle for us to make now that we have re-
duced income and greater expenses due to my husband’s service in Iraq. If, as pro-
posed by the consumer groups, the Bankruptcy Code allowed us to reamortize the
CitiFinancial mortgage at a 6 percent per annum fixed rate over a thirty year term
from the bankruptcy petition date, even with CitiFinancial’s alleged balance due of
$135,218.81, the payment would be $810.71 (Exhibit “E”), a monthly savings of
$256.56. My children and I could dearly use this money to live on.

Ms. SANCHEZ. Mr. Sommer, will you please begin your testimony.

TESTIMONY OF HENRY J. SOMMER, PRESIDENT, NATIONAL AS-
SOCIATION OF CONSUMER BANKRUPTCY ATTORNEYS,
PHILADELPHIA, PA

Mr. SOMMER. Thank you, Madam Chair and Members of the
Committee. My name is Henry Sommer, and I am an attorney who
specializes in bankruptcy and consumer law matters. For over 32
years, I have represented families and individuals in Philadelphia
who have sought my help with serious debt problems, often involv-
ing foreclosure.

I am President of the National Association of Consumer Bank-
ruptcy Attorneys, and I am testifying today on behalf of our 2,700
members. I would like to address my testimony to two principal
topics: one, how the 2005 amendments have impacted consumer
debtors, and two, how the bankruptcy laws should be amended to
give homeowners a more effective remedy to deal with the fore-
closure crisis our Nation is now facing.

In answering the fundamental question posed by this hearing, 1
would say that the 2005 amendments to the Bankruptcy Code are
not protecting consumers; they are hurting consumers. To call this
a “consumer protection act” is a classic example of George Orwell’s
“Newspeak.” In fact, it is widely recognized as one of the most
anticonsumer pieces of legislation ever passed by Congress.

The amendments were premised upon allegations that there was
widespread abuse in the consumer bankruptcy system and that
many who filed chapter 7 bankruptcy cases could afford to pay a
significant portion of their debts. The reality is, this was never
true, and the experience since the effective date of the amendments
has borne that out. Very few debtors, only about one half of 1 per-
cent, have been charged with abuse under the bill’s vaunted means
test, even though its threshold of abuse is very low. A debtor can
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be charged with abuse if a debtor is deemed able to pay as little
as $100 a month toward her debts or deemed able to pay only a
tiny percentage of what is owed.

Not surprisingly, we have seen no trace of the $400-to-$550 ben-
efit which the bill’s backers promised would redound from its pas-
sage to every household in the country. Indeed, abusive credit card
practices, including higher and higher late charges, have only in-
creased, at least until some companies recently agreed to change
a few of those practices while testifying at hearings in this new
Congress.

The biggest impact of the new law has been the enormous in-
crease in the cost and burdens of filing a bankruptcy case. I doubt
that it was the intention of even those who voted for the bill to in-
crease documentation requirements, bureaucratic paperwork and
other costs so much that honest, low-income and working families,
not the high rollers at whom the amendments were supposedly
aimed, are deterred or prevented from obtaining the bankruptcy re-
lief they need. But that is what has happened.

The filing fee has increased by 50 percent. There are new fees
for credit counseling and education which usually total another
$100, and there has been such a great increase in the documenta-
tion required in every case that attorneys have had to increase
their fees at least 50 percent. Bankruptcy has gone from being a
relatively low-priced proceeding that can be handled quickly and ef-
ficiently to being an expensive minefield of new requirements,
tricks and traps that can catch the innocent and unsuspecting
debtor.

There is simply no reason, especially in the cases of lower-income
debtors, that all of this extensive documentation demanded by the
amendments is necessary. Every consumer bankruptcy attorney
has had the experience of explaining these requirements to pro-
spective clients only to have the clients go away discouraged and
never return.

Every consumer debtor must obtain all payment advices for the
60 days before the bankruptcy is filed, a tax return or a tax tran-
script for the most recent year and sometimes additional years.
They must provide an attorney with information detailing every
penny of their income for the 6 months before the petition is filed;
they must provide bank statements to the trustee and evidence of
current income. They must attend a prepetition credit counseling
briefing even if their problems are unavoidable medical catas-
trophes and not unwise spending. They must attend a financial
management course in order to receive a discharge.

Attorneys must complete numerous additional forms, including a
6-page means test form that requires arcane calculations about
which there are many different legal interpretations, and this is on
top of the 20 or 30 pages of forms that were already required in
every bankruptcy case.

According to the United States Trustee Program, attorneys must
also provide clients with pages and pages of so-called disclosures,
many of which are irrelevant to the client’s case or inaccurate,
which then requires additional time explaining them. And trustees
in some districts demand even more documents. And if a consumer
debtor is subject to an audit they have to provide even more, in-
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cluding 6 months worth of income documentation, 6 months of
bank statements and an explanation of each and every deposit and
withdrawal from any account over those 6 months. And the bank-
ruptcy credit counseling requirement is primarily yet another bar-
rier to bankruptcy. Even the credit counselors report that only 2
to 3 percent of the perspective debtors they see can even con-
template a debt management plan.

Now, most of this documentation is unnecessary, even to the os-
tensible goals of the 2005 amendments. In the vast majority of
cases consumers are nowhere near the thresholds at which the
abuse provisions kick in.

Ms. SANCHEZ. Mr. Sommer, your time is expired, so if you can
conclude, and then we’ll get back to you with questions.

Mr. SoMMER. Well, let me just say that the second thing I want-
ed to talk about was some amendments we proposed that would
help people facing foreclosure. We think the Bankruptcy Code
needs to be amended to deal with the new kind of mortgages, the
exploding ARMs that were not present in 1978 when chapter 13
was drafted. And the details are attached to my testimony. Thank
you.

[The prepared statement of Mr. Sommer follows:]
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My name is Henry J. Sommer and I am an attorney specializing in
bankruptcy and consumer law matters. For over 32 years, | have represented
families and individuals in Philadelphia who have sought my help for serious debt
problems, often involving mortgage foreclosure. 1 am the President of the National
Association of Consumer Bankruptcy Attorneys (NACBA), an organization of
attorneys who represent consumers in bankruptcy. Our over 2700 members
represent a large proportion of the individuals who file bankruptcy cases in the
United States Bankruptcy Courts, and I am testifying today on behalf of NACBA
and its members.

I"d like to address my testimony today to two principal topics: How the 2005
bankruptcy amendments have impacted consumer debtors and how the bankruptcy
laws should be amended to give homeowners an effective remedy to deal with the

foreclosure crisis our nation is now facing.

1. IMPACT OF THE 2005 AMENDMENTS
In answering the fundamental question posed by this hearing, 1 would say that
the 2005 amendments to the Bankruptcy Code are not protecting consumers. They

were premised upon allegations that there was widespread abuse in the consumer
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bankruptcy system and that many who filed chapter 7 bankruptcy cases could afford
to pay a significant portion of their debts. The reality is that this was never true, and
the experience since the effective date of the amendments has borne that out. Very
few debtors, only about one half of one percent, have been charged with abuse under
the bill’s vaunted means test, even though its threshold of abuse is very low —a
debtor can be charged with abuse if the debtor is deemed able to pay as little as $100
a month toward her debts, or deemed able to pay only a tiny percentage of what is
owed. Not surprisingly, we’ve seen no trace of the $400 to $550 benefit which the
bill’s backers promised would redound from its passage to every household in the
country. Indeed, abusive credit card practices, including higher and higher late
charges, have only increased, at least until some companies agreed to change a few
of these practices while testifying at hearings in this Congress.

The biggest impact of the new law has been the enormous increase in the costs
and burdens of filing an individual bankruptcy case. I doubt that it was the intention
of even those who voted for the bill to increase documentation requirements,
burcaucratic paper work, and other costs so much that honest low income and
working families, not the “high rollers” at whom the amendments were supposedly
aimed, are deterred or prevented from obtaining the bankruptcy relief they need. But

that is what has happened. The filing fee has increased by 50%; there are new fees
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for credit counseling and education that usually total another $100; and there has
been such a great increase in the documentation required to file a case that attorneys
have had to increase their fees at least 50%.

This increase in cost and the widespread misperception that bankruptcy is no
longer available (aggravated by collection agent misrepresentations to consumers)
are the primary reasons that bankruptcy case filings have declined so precipitously.
Certainly, the causes of bankruptcy cases — medical problems, job loss, divorce —
have not lessened. The misperception about bankruptcy availability will gradually
be corrected as word gets out that bankruptcy is still possible, but the problem of
costs and burdens is one that Congress must address. Bankruptcy has gone from
being a relatively low-priced proceeding that could be handled quickly and
efficiently to being an expensive minefield of new requirements, tricks and traps that
can catch the innocent and unsuspecting debtor. There is simply no reason,
especially in the cases of lower income debtors, that all of the documentation
demanded by the 2005 amendments is necessary.

Every consumer bankruptcy attorney has had the experience of explaining
these requirements to prospective clients, only to have the clients go away,
discouraged, and never return. Debtors must obtain all “payment advices” for the 60

days before the bankruptcy is filed; they must obtain a tax return or transcript for the
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most recent year before the petition is filed and sometimes additional years; they
must provide an attorney with information detailing every penny of their income for
the six months the petition is filed; they must provide bank statements to the trustee
and evidence of current income; they must attend a prepetition credit counseling
briefing, no matter how hopeless their situation and regardless of whether their
problems were cause by imprudent credit decisions of unavoidable medical
catastrophes; they must attend a financial management course in order to receive a
discharge; attorneys must complete numerous additional forms, including a six page
means test form that requires arcane calculations about which there are many
different legal interpretations. According to the United States trustee program,
attorneys must also provide clients with pages and pages of so-called disclosures,
many of which are either irrelevant to the client’s case or inaccurate, which then
requires much additional time spent explaining why they are irrelevant or inaccurate.
Moreover, trustees in some districts demand that debtors provide even more
additional documents.

And if a consumer bankruptcy debtor is subject to an audit by the United
States trustee, even more is demanded. The consumer is asked to provide six months
worth of income documentation, six months worth of bank statements, and an

explanation of each and every deposit and withdrawal from any account over those
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six months, Few consumers keep such records; many consumers in financial trouble
operate on a cash basis because their credit cards have been cut off and they must
make numerous ATM withdrawals to meet almost all of their expenses. To account
for every expense paid with the cash withdrawn is often impossible. But many
bankruptcy attorneys are asking for much of this information from every client
because they are so afraid of being accused, after an audit, of filing false statements
by an aggressive United States trustee program, as discussed below.

As described in the recent GAO report, the credit counseling requirement is
not serving its supposed purpose. Even the credit counselors report, as did our
members in a survey we conducted last year, that only 2%-3% of the prospective
debtors they see could even contemplate a debt management plan. The counseling
requirement serves primarily as yet another barrier to bankruptcy, especially in those
districts where judges have ruled that debtors, even those facing emergencies, cannot
file their bankruptcy cases until the day after they receive the credit counseling
briefing.

And most of the required documentation is unnecessary to the ostensible goals
of the 2005 amendments. In the vast majority of cases, consumers are nowhere near
the thresholds at which the abuse provisions come into play. It should be sufficient

for a debtor to provide any one of several documents to show income - a recent
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paystub with a year to date figure on it, or a tax return or transcript for the prior year,
ora W-2 form. The trustee is free, as has always been the case, to demand additional
documents in the small percentage of close cases in which they might actually make
a difference. And it should be made clear that if an auditor later finds minor
discrepancies in the numbers, discrepancies that would have had no effect on the
results of the case, the debtor and the debtor’s attorney should not be publicly
accused, as they are now, of making “material misstatements.” Such a serious
accusation should be reserved for cases in which the debtor’s misstatement had a
significant impact on how the case was handled.

Of course, these are only some of the provisions in the 2005 legislation that
are having the greatest impact. Among the dozens of changes made by that law,
many cause significant harm to honest debtors in particular cases, including
restrictions on the discharge, new requirements for chapter 13 that make it much less
attractive and make it more likely that plans will fail, and provisions that make it
harder for consumers to save a home from foreclosure or a car from repossession.

Moreover, the problems of consumer debtors are only exacerbated by the
aggressive anti-consumer stance of the United States trustee program. We have seen
in that part of the Justice Department the same kinds of things we have seen with the

United States Attorneys and with other administrative offices. The independent
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decisions of career personnel and local offices have been subordinated to central
directives from a politicized central office dedicated to serving the political interests
of the administration — in this case by effectively becoming an arm of the
administration’s corporate backers in the financial services industry and trying to
make bankruptcy as difficult and unattractive as possible. While spending enormous
resources on going after minor document defects in papers filed by consumer
debtors, the program has done virtually nothing to address the widespread fraudulent
claims and charges of mortgage companies in bankruptcy, the practice of some
creditor attorneys who have filed false documents on a regular basis, and other
creditor abuses. If a single document filed by a debtor’s attorney were as poorly
documented as the unsupportable documents filed by creditors by the hundreds
every day in the bankruptcy courts, the U.S. trustees would be seeking sanctions
against that debtor’s attorney. Yet the program devotes no significant resources to
investigating creditor wrongdoing. The issues surrounding the United States trustee
program deserve a hearing in themselves and [ hope that such a hearing will be

scheduled soon.
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11 AMENDMENTS THAT COULD HELP FAMILIES FACING
FORECLOSURE

The second topic 1’d like to address is how bankruptcy can be used to help
solve the enormous foreclosure problems faced by literally millions of American
tfamilies due to predatory lending, the bursting of the real estate bubble, and the
fallout from years of virtually unregulated subprime mortgages. These are problems
not just for the families whose homes are being foreclosed, but also for the
communities where they live, which face a prospect of vacant properties that cause
neighborhood blight and a decline in everyone else’s property values.

Chapter 13 has traditionally been an important tool for families facing
foreclosure. It has allowed them to save their homes by catching up on delinquent
mortgage payments over a three to five year period while resuming their current
mortgage payments. This model will not work, however, for people facing the
“exploding ARMS”, adjustable rate mortgages where the payments will go up by
hundreds of dollars even if interest rates do not increase, because they cannot afford
the higher regular monthly payments, much less anything toward the arrears.

Our organization, along with the Consumer Federation of America, the Center
for Responsible Lending, and the National Consumer Law Center, has proposed

changes to the bankruptcy laws that would allow such families struggling with their
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mortgages to use chapter 13 to save their homes. These changes are not an attempt
to roll back the 2005 bankruptcy legislation. Rather, they primarily amend
provisions enacted in 1978. They address changes in the mortgage market that have
taken place since then, including the change from market rate fixed interest loans to
the subprime and adjustable rate mortgages of today. And our proposal would not
require the expenditure of government funds to deal with the foreclosure crisis.

The detailed proposals are attached to my testimony, but probably the most
important part is the removal of the current limitation on modifying mortgages on a
debtor’s principal residence. Unlike any other secured debts, most home mortgages
are protected from changes in their interest rates, payments, and other terms in
chapter 13 cases. Allowing chapter 13 debtors to change these terms, within fair
parameters that we have proposed, would permit reamortization of the mortgages at
a fixed rate of interest with payments those debtors can afford.

This proposal would give all homeowners the right to the type of loan
modification that is available to farmers and fishermen in chapter 12 bankruptcy and
that some lenders are saying they now give to some borrowers. However, under our
suggested amendments, the availability of this relief would not be limited, as it now
is in many cases, by the terms of securitization trusts that prohibit such

modifications. It would also not be subject to whims and bureaucracy of mortgage

10
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servicers. The experience of those who have sought loan modifications is that, at
best, it requires hours and hours of negotiation and paperwork. Typically, while this
is going on, the foreclosure is proceeding at full speed. All too often, we see
homeowners coming to us at the last minute before a foreclosure sale because they
thought they were going to be able to obtain forbearance or modification from their
lenders and had therefore not consulted an attorney earlier.

It is in such cases that the prebankruptey credit counseling is often a particular
problem, and that is why we are proposing that families facing foreclosure be
exempted from the counseling requirement. The supposed purposes of the
counseling simply do not apply: The alternative of a debt management plan will do
nothing to stop a foreclosure; indeed chapter 13 itself is a payment plan. To the
extent the counseling might serve an educational function, that purpose is also
served by the postbankruptcy financial education course, which will probably be
much more effective when the recipient of the education is not absolutely frantic
about the possible loss of the family home.

We have proposed several other statutory changes that would complement the
basic proposal, including a provision to give the court control over the outrageous,
often secret, fees and charges regularly added to a chapter 13 debtor’s mortgage

balance, and a special homestead exemption floor for elderly homeowners who, with

11
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years of accumulated equity, are among the most frequent victims of predatory

lenders. Again, the details are in the attached documents.

In closing, let me say that is a pleasure to testify before this committee once
again. [ would be very happy to work with you and your staff on bankruptcy
legislation that could provide meaningful relief for the financial problems faced

today by American working families.
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ATTACHMENT

Joint Memo for Proposed Bankruptcy Law Reform:
Solutions to Preserve Homeownership
April 27, 2007
By
John Rao, National Consumer Law Center
Henry ). Sommer, National Association of Consumer Bankruptey Attorneys
Travis Plunkett, Consumer Federation of America
Tra Rheingold, National Association of Consumer Advocates
Ellen Harnick and Eric Stein, Center for Responsible Lending

The Center for Responsible Lending conducted a study of over six million
subprime home mortgage loans, and projected that 2.2 million Americans with loans
originated between 1998 and 2006 have lost or will lose their homes to foreclosure.’ This
calculation is conservative: It assumes that approximately 20% of subprime mortgage
loans originated in 2006 will end in the loss of the home to foreclosure;” a recent Lehman
Brothers study put the number at 30%.> The largest proportion of these losses have yet to
come.* Without intervention, a staggering loss of homeownership is inevitable.

To help avert a foreclosure crisis, we propose an amendment to the Bankruptcy
Code to empower bankruptcy courts to modify home mortgage loans as they can virtually
every other kind of secured and unsecured debt. Our proposal does not seek to revisit the
2005 amendments to the Code. Rather, it seeks to remedy an anomaly created by a
provision in the 1978 Bankruptcy Code, which singles out home mortgage lenders for
special protection and makes the home mortgage on the primary residence virtually the
only debt the court cannot modify and the home the only asset it cannot protect. The
1978 provision also denies low wealth and middle income consumers protections
available to tamily farmers, corporations, and consumers wealthy enough to own two
homes.

Our proposal would remedy this anomaly in Chapter 13 and provide a comparable
solution in Chapter 7 by, generally, permitting bankruptey courts to write down the debt
to the market value of the home and restructure the mortgage.

! Cenlter For Responsible Lending, Losing Ground: Foreclosures in the Subprime Market and

Their Cost to Homeowners (“Losing Ground”) (Dee. 2006) at 16, Tablc 6, available at
HREF="http://www.responsiblelending.org/issues/mortgage/reports/page. jspitemID=31217189"§
MACROBUTTON HtmlResAnchor
httpfvw, snsiblelending org/issnes/mortgageteports/page jsp?litemTD=31217189; Center For
Responsible Lending, Subprime fLending: A Net Drain on [lomeownership, CRL Issuc Paper No. 14 (“Net
Drain on Home Ownership™) (Mar. 27, 2007 ilable at

kit /v, cesponsiblelending org ct-L.08 .pdf (updating the findings of Losing Ground
to reflect data for the fourth quarter of 2006).

- Losing Ground, at 11.

Lehman Brothers, AMorigage Finance Industry Overview (Dec. 22, 2006) at 1.

Losing Ground at 16, Table 6 (showing (hat closc to 500,000 homes with1998-2006 vintage loans
were lost (o foreclosure as of May 2005),

1
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1t bears note that this is neither a radical nor an unprecedented change; long after
the 1978 provision was enacted, many courts interpreted the Bankruptcy Code to allow
the reduction of the loan balance to the market value of the home. This continued until
1993, when the Supreme Court interpreted the statutory language to preclude this result.”

More importantly, the solutions proposed here will enable families to save their
homes while providing mortgage lenders with at least the value they would obtain
through foreclosure; after all, a foreclosure sale can only recover the market value of the
home, and foreclosure is an expensive procedure. The lender will be protected by
recovering at least as much as it would from a foreclosure sale, while the borrower will
be spared the loss of the home, and communities will be spared the deleterious effects of
neighborhood foreclosures.

Recently, Credit Suisse’s Fixed Income Research group issued a report stating
that there would be an increase in foreclosure filings (and corresponding investor losses)
as the Bankruptcy Code currently bars any realistic option of filing for consumer
bankruptcy. Credit Suisse concluded that: “the bottom line is that new bankruptcy law
appears(lo be harming mortgage borrowers, and for investors, this should result in rising
losses.””

The reason for this is that the current law leaves very few options available to the
vast majority of subprime borrowers who are currently stuck in so-called “exploding
ARM loans” — that is, 2/28 hybrid adjustable rate mortgages, whose rates rise sharply two
years after origination, resulting in massive and frequently unaffordable payment
increases.” The current law limits the options of such borrowers to the following:

= Continue to make payments on the loan at the higher rate. Few can successfully
continue in their loans because the debt-to-income ratios were unsustainably high
even at the introductory “teaser” rates — often 50% to 55% of monthly income.
For many borrowers, the increased payment will approach or exceed their total net
monthly income after the interest rate adjustment.

= Sell the house. For many borrowers, selling their house is not a solution because
the loans were underwritten with such high loan-to-value ratios that with the slow-
down (or reversal) of home price appreciation, possible appraisal fraud, and the
equity-stripping common to these loans, the sale would not net sufficient proceeds
to cover the outstanding debt and any applicable prepayment penalties, which are
included in over two-thirds of subprime loans. Tn some real estate markets it will
not be possible to sell.

Nobleman v. American Savings Bank, 508 U.S. 324 (1993).

° Credit Suisse, Subprime HEAT Update (March 8, 2007) at 12. 9.

: Through the sccond quarter of 2006, hybrid ARMs made up 81 percent of the subprime loans that
were packaged as investment sceuritics. That figure is up from 64 percent in 2002, (Struciured Finance:
Subprime RMAS in Struciured Finance CDOs, p. 2 Fitlch Ratings Credil Policy (August 21, 2006))
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= Refinance into another loan. The refinancing option is now largely unavailable,
both because many borrowers lack sufficient equity to support a refinancing, and
because many of the lenders that extended these loans are themselves filing for
bankruptey.®

*  Negotiate with the lender for a loan modification, workout or loss-mitigation
program. Working with their present servicer is often difficult because the loans
are now held in trusts by many investors, presenting impediments, both legal and
economic, to such agreements. Moreover, under current tax law, where it is
necessary to reduce the principal balance of the loan, this reduction may constitute
taxable income to the borrower. A significant advantage of bankruptcy is that
there is no income tax liability for reductions of a loan balance that occur in the
course of a bankruptcy case.’

= Lose the home to foreclosure. Unless the law is changed to permit borrowers to
save their homes in bankruptcy, for many borrowers, foreclosure will be the only
option. This is a result that entails financial disaster, and for some number of
borrowers, loss of all family wealth and even homelessness.

Bankruptcy is an option of last resort for families in acute financial distress and
on the verge of economic collapse. For a staggering number of families today, the
precipitating event will be a catastrophic rate increase on an inappropriate and predatory
mortgage loan. A solution such as the one we propose in this memo, that prevents the
loss of the home through foreclosure while assuring lenders at least the value they could
obtain through a foreclosure sale, is a public policy win.

Brief Overview of How Bankruptcy Works

Bankruptcy enables troubled debtors to seek relief from their debts. Typically, a
debtor files for bankruptcy to forestall foreclosure, repossession or other debt collection
litigation. Consumer bankruptcy functions as a form of social safety net, providing an
equitable distribution of resources among creditors, and enabling debtors to get a fresh
start. Generally, individual debtors can choose between filing under Chapter 7 and
Chapter 13. Chapter 7 contemplates the liquidation of the debtor’s non-exempt assets for
the benefit of creditors, and the release of the debtor from further liability on most
unsecured debts. In Chapter 13, the debtor establishes a plan for repaying a portion of

¢ See e.g.. Gretchen Morgenson, Crisis Looms in Market for Mortguges , The New York Times

(Mar. 11, 2007).

? In general, a creditor's write-down of a borrower's loan balance as part of a loss mitigation or loan
restructuring is considered "income” under the tax code.  Hence, a borrower who benefits from a loan
modification of this sort may face the uncertainty of a potential tax assessment a year or so later, once again
putting the home in jeopardy. The tax code has a specific incomne exclusion for loan reductions in a
bankruptey action. Section 108 of the Tax Code sets forth the tax consequences of a discharge of
indebledness. It contains two key exclusions: A debl [orgiveness/discharge is not income ilit occurs ina
Tide 11 case (ic a bankruplcy casc). or when the borrower is insolvent (sec 26 USC sce. 108(a)(1)).
Subscction108(d)(3) delines insolvent as where "(the excess of liabilitics over the [air market valuc of
assets.”
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her debts out of future earnings over a three to five year period, after which, most
unsecured debts are discharged.

The problem with Chapter 7 is that, absent the lender's acquiescence, it does not
permit the borrower to keep the house if there has been a default before the case is filed.
Moreover, the 2005 amendments to the Bankruptey Code make it more difficult and
costly for borrowers to file Chapter 7 cases. This brings us to the problem with Chapter
13.

As currently drafted, Chapter 13 singles out home mortgage lenders for special
protection that makes the home mortgage virtually the only debt that the court cannot
modify and therefore the home the only asset it cannot protect. As the home is typically
the largest and most important asset a family has, and the home mortgage loan is the
family’s largest single debt, the exclusion of the principal residence from modification
prevents bankruptcy protection from reaching where it is needed most.

The way Chapter 13 works is that the secured and unsecured debts are divided
into two separate classes, and within each class, all creditors are treated the same. Most
secured debts (e.g., most cars, furniture) are preferred over unsecured debts (credit cards,
installment debt), and are paid in full to the extent ot the value of the collateral. For
example, if a borrower owns an older car valued at $2,000, and the car secures a $4,000
loan, the first $2,000 of the debt is secured, and the rest is put into the class of unsecured
debts, and paid pro rata along with the unsecured creditors.

The relevant provision is found at 11 USC §1322(b)(2), which empowers the
court to “modify the rights of holders of secured claims, other than a claim secured only
by a security interest in real property that is the debtor’s principal residence, or of
unsecured claims...” (emphasis supplied). “Modification” can entail reducing part of
the principal balance, reducing the interest rate, or extending or altering the repayment
schedule. The ability to modify the debt is possible for virtually every type of debt
except for the mortgage on the borrower’s primary residence.'” One might expect that
the home would be the most protected asset because it is the most fundamental, as
reflected in the policy considerations that have led to state homestead exemptions, but the
opposite is the case in the current federal bankruptcy law.

The home mortgage exception was enacted in 1978, a time when home mortgages
were nearly all fixed-interest rate instruments with low loan-to-value ratios and were
rarely themselves the source of a family’s financial distress. The mortgage market has
shifted considerably since 1978. Subprime lending in the last six years has increased
significantly, primarily in the form of “exploding ARMs,” where monthly payments
increase by 40% after year two even if interest rates in the economy remain constant.

w In 2003, the bankruptcy law was amended to treat some recent purchase money loans for

automobiles in a similar fashion, but the dollar figures for such loans pale in comparison to the amount ol a
home loan and, depending on fair market value, the amount of equity associated with the residence.
Morcover, such loans can still be modificd with respect to interest rate and payment amounts,
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These loans have relied on property appreciation, and in many cases appraisal fraud, and
have left many borrowers with payments that they cannot afford and mortgages larger
than the value of their homes. If the borrowers cannot restructure these debts, then they
can neither save their home nor get back on their feet tinancially.

For years, bankruptey courts found ways around the provision’s harsh result by
finding exceptions to the blanket prohibition on moditying home mortgage loans — by, for
example, finding that the exemption applies only to extent that the outstanding loan
balance does not exceed of the value of the home, or, because the rationale for the home
mortgage exception was the need to incent home mortgage lending to facilitate home
purchases, finding that it only applies to purchase money lending and not refinances.
These “fixes” ended with the 1993 Supreme Court case of Nobleman v. American
Savings Bank, 508 U.S. 324 (1993), in which the Court held that bankruptcy courts must
apply section 1322(b) according to its express, literal terms. The practical effect of the
current bankruptcy law is that borrowers stuck in unaffordable home loans must cure
their defaults and, in addition, make monthly payments onthe loans according to their
terms or lose their homes. No other creditor—in personal bankruptcy or business
bankruptcy—can leave a borrower in such a position.

Not only is this policy unwise; it is unjust. Because the home mortgage exception
applies only to primary residences, borrowers wealthy enough to own two homes can
obtain relief from the mortgage on their vacation or investment home, thereby retaining at
least one shelter for their family. Nor does the exception apply to the homes of family
farmers, who file under Chapter 12, or to commercial real estate owned by businesses
filing under Chapter 11."" The law thus deprives mostly low-wealth and middle class
families of protections available to all other debtors.

Proposed Bankruptcy Code Amendments

The following is the package of necessary changes to the Bankruptcy Code — five
to chapter 13 and one to chapter 7 — to help borrowers currently stranded in 2/28s:

Changes to Chapter 13:

1. Strip-down. Chapter 13 precludes bankruptcy courts from stripping down the
mortgage loan principal balance to the value of the loan. As a consequence, the
borrower is unable to refinance to another loan, to pay the loan off by selling the
house without continuing to owe money to the lender, or to build equity for the
family.

n The family farm Chapter 12 corollary to section 1322(b)(2), found at 11 USC § 1222(b)2),

provides the bankruptcy court with power to “modify the rights of holders of secured claims, or of holders
of unsecured claims Similarly. the corresponding provision of Chapter 11. found at 11 U.S.C. §
1123(b)(5), contains language identical to that in section 1322(b)(2). reallirming the exemption for loans
sccurcd by the debtor’s primary resi but i ing no cor ing cxemption lor a company 's
principle place of business or any other property.
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o Solution: Eliminate the prohibition on medifying loans secured by mortgages
on the debtor’s primary residence. 11 USC § 1322(b)(2) should be modified
as follows:

1322 Contents of plan
(b) Subject to subsections (a) and (c) of this section, the plan may —

(2) modity the rights of holders of secured claims, etherthan-a-claim-
- or of holders of unsecured claims, or leave unaffected
the rights of holders of any class of claims;

2. Reamortization. Chapter 13 requires that secured creditors be paid the value of their
allowed secured claim within three to five years. Thus, even if section 1322 is
changed as suggested above and the court is able to modify the loan in bankruptcy,
this requirement would preclude most borrowers from benefiting from the change
because with an amortization period of three to five years, the monthly payments
even on a stripped-down loan will be too high for borrowers to afford. The
Bankruptcy Code imposes no such requirement on family farmers who file under
Chapter 12.

o Solution: Add a new section 1322(b)(11) (and renumber current 1322(b)(11)
as (b)(12)), tracking the language that currently makes this possible for family
farmers under Chapter 12, which states:

“(11) provide for payment of allowed secured claims secured by the debtor’s
principal residence consistent with section 1325(a)(5) of this title, over a
period of up to 30 years from the date of the petition, except that payment of
interest accruing after the date of filing of the petition on such claims shall
be calculated at a fixed annual percentage rate in an amount equal to half of
one percentage point greater than the most recently published annual yield
on conventional mortgages published by the Board of Governors of the
Federal Reserve System, as published in statistical release H.15 or any
publication that may supersede it, as of the applicable time set forth in 12
CF.R. 226.32(a)(1)(i).; and”

o In addition, add at the beginning of section 1325(a)(5): “except as otherwise
provided by section 1322(b) of this title.”

3. Interest rate and terms. Chapter 13 precludes bankruptcy courts from reducing the
interest rate or converting a loan from an adjustable rate to a fixed rate loan to make it
affordable and sustainable.

o The amendment to 11 USC § 1322(b)(2)) described in paragraph 1 above will
enable the court to reduce the rate or convert to a fixed rate, sustainable loan.
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The language in paragraph 2 above will provide direction to the court to make
the loan fixed rate and add a risk premium to the average 30 year fixed rate in
the market. This 50 basis point risk premium is the same as the annual FHA
premium.

4. Final pay-off of outstanding balance. The Code requires that payments to secured
creditors under a consumer’s Chapter 13 plan be made in “equal monthly payments”
(11 USC § 1325(a)(5)(B)(iii)). Some courts have construed this language to prohibit
a plan that would permit the debtor to pay oft'the claim of a home secured lender by
making a final balloon payment for the balance owed with the proceeds of a
refinancing at the end of the plan. The Code thus precludes the most likely basis on
which most debtors could repay their mortgage loans.

o Solution: Amend Chapter 13 (11 USC § 1325(a)(5)(B)(iii)) to make clear that
the “equal monthly payments” requirement does not apply to the repayment
schedule for home mortgage loans. The section should be revised as follows:

§ 1325. Confirmation of plan

(iii) if the holder of the ¢laim is secured by personal property --
(1) property to be distributed pursuant to this subsection is in the
form of periodic payments, such payments shall be in equal monthly

amounts; and
(1) the-holderof the-elaim b

1 P h-property- the
amount of such payments shall not be less than an amount sufficient to
provide to the holder of such claim adequate protection during the period

of the plan;”

5. Barriers to bankruptey filing. The 2005 Bankruptcy Code amendments added a
requirement that debtors undergo credit counseling before filing for bankruptcy. This
causes a delay that borrowers facing bankruptcy cannot afford, and could make these
proposed amendments meaningless for the borrowers who need them most. Since
home loans could not be modified when the counseling requirement was added, it’s
clear that the requirement was not intended to prohibit debtors from responding to
imminent foreclosure.

o Solution: Waive the counseling requirement where a foreclosure proceeding
has been commenced against the debtor’s home by adding a new section 11
USC § 109(h)(5), which states:

“(5) The requirements of paragraph (1) shall not apply with respect to a
debtor who submits to the court a certification that the holder of a claim
secured by the debtor’s principal residence has initiated a judicial or
nonjudicial foreclosure on the debtor’s principal residence.”
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Changes to Chapter 7

1.

Redemption of property. Chapter 7 permits borrowers to “redeem” personal property
by paying the lender the fair value of the property, and thereby extinguishing the debt
that the property secures, but it does not permit the debtor to similarly “redeem” the
home.

o Solution: Amend 11 USC § 722 to include the underlined text below:

An individual debtor may, whether or not the debtor has waived the right
to redeem under this section, redeem the debtor’s principal residence or
tangible personal property intended primarily for personal, family, or
household use, from a lien securing a dischargeable consumer debt, if such
property is exempted under section 522 of this title or has been abandoned
under section 554 of this title, by paying the holder of such lien the
amount of the allowed secured claim of such holder that is secured by
such lien or the liquidation value of such property, whichever is less, in
full at the time of redemption.

Tn addition to the foregoing essential changes, the following independent changes

— one for chapter 13 alone, and five for both chapter 13 and chapter 7 — would provide
important protections to bankruptcy debtors:

Additional Changes to Chapter 13:

1.

Excessive Fees: Mortgage companies frequently charge unauthorized or excessive
fees to debtors in Chapter 13, sometimes failing to disclose the fees until the debtor is
no longer in bankruptey having successfully completed the Chapter 13 case, or seeks
to pay off the mortgage balance, thus further impeding the debtor’s effort to stabilize
financially.

o Solution: add a new section 1322(c)(3), which states:

“No fees, expenses, or charges shall be added during or after the
bankruptcy case to any secured debt provided for by the plan based upon
any occurrence during the bankruptcy case unless such fees or charges are
approved, as reasonable, lawful, and provided for by the underlying
contract, by the bankruptcy court after notice and a hearing. Such fees,
expenses or charges shall only be added to the secured claim to the extent
that the secured debt is secured by property the value of which is greater
than the amount of such claim. The failure of a party to obtain such
approval shall be deemed a waiver of any claim for such fees, expenses or



41

charges for all purposes, and any attempt to collect them shall be deemed a
violation of section 524(i) of this title.”

Additional Changes Applicable to Both Chapters 7 and 13

1. Maintain Debtors” Legal Claims: Consumers are sometimes inadvertently deprived
of the legal claims they have against predatory lenders or others because they are not
aware that such claims are considered “assets of the estate” and so do not list them
among their scheduled assets when the bankruptcy case is filed.

o Solution: Add anew section 554(e) which provides:

“(e) In any action in State or Federal court with respect to a claim
or defense asserted by an individual debtor in such action that was not
scheduled as property under section 521(a)(1), the trustee shall be allowed
a reasonable time to request joinder or substitution as the real party in
interest. If the trustee does not request joinder or substitution in such
action, the debtor may proceed as the real party in interest and no such
action shall be dismissed on the ground that it is not prosecuted in the
name of the real party in interest or on the ground that the debtor’s claims
were not properly scheduled in a case under this title.”

2. Mandatory Arbitration: Mandatory arbitration clauses are found in many consumer
contracts, including home mortgages. The enforcement of these arbitration
agreements under the Federal Arbitration Act is often in direct conflict with the goal
of bankruptcy jurisdiction to have one centralized forum for the prompt resolution of
disputes affecting the bankruptcy estate. In order to protect homeowners, both Fannie
Mae and Freddie Mac have prohibited the use of arbitration clauses in home loans
they purchase.

o Solution: Prohibit the enforcement of arbitration clauses found in consumer
contracts in bankruptcy proceedings by adding a new provision as follows:

“28 U.C.C. § 1334, Bankruptcy cases and proceedings

No written agreement for arbitration subject to the Federal Arbitration
Act, 9 U.S.C. § 1 et seq., shall be enforceable in any civil proceeding
arising under title 11, or arising in or related to a case under title 11, ina
case filed by an individual debtor whose debts are primarily consumer
debts.”

3. Homestead Exemption for the Elderly: A significant number of debtors facing
foreclosure are elderly and have nonexempt equity in their properties because of low
homestead exemptions in some states. They cannot save their homes under Chapter
13 because current law requires paying the value of their nonexempt equity to
unsecured creditors. They cannot get Chapter 7 relief because Chapter 7 would cause
them to lose their homes.
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o Solution: Enact a homestead floor for the elderly, by adding adding a new
522(b)(3)(D) and amending 522(d)(1) as follows:

*522(b)(3)(D): If the debtor, as of the date of the filing of the petition, is
55 years old or older, the debtor's aggregate interest, not to exceed $
75,000 in value, in real property or personal property that the debtor or a
dependent of the debtor uses as a residence, or in a cooperative that owns

property that the debtor or a dependent of the debtor uses as a residence.”
Section 522(d)(1) would be amended to read:

“The debtor's aggregate interest, not to exceed $ 20,200 in value or, if the
debtor is 55 years of age or older $75.000 in value, in real property or
personal property that the debtor or a dependent of the debtor uses as a
residence, in a cooperative that owns property that the debtor or a
dependent of the debtor uses as a residence, or in a burial plot for the
debtor or a dependent of the debtor.”

4. Preservation of rights. The Code was amended in 2005 to protect consumers from the
loss of their claims due to bankruptcy court sales of loan portfolios “free and clear” of
those claims to third party purchasers. However, the new provision, section 363(0),
may not extend to transfers of portfolios pursuant to a chapter 11 plan.

o Solution: Language added as a new section 1129(a)(17) would prevent the
evasion of the intent of section 363(o) through this device:

“1129(a)(17): If the plan results in the transfer to a person of any interest
in a consumer credit transaction that is subject to the Truth in Lending Act
or any interest in a consumer credit contract (as defined in section 433.1 of
title 16 of the Code of Federal Regulations (January 1, 2004), as amended
from time to time) then such person shall remain subject to all claims and
defenses that are related to such consumer credit transaction or such
consumer credit contract, to the same extent as such person would be

subject to such claims and defenses of the consumer had such interest been
purchased at a sale under applicable nonbankruptcy law.”

5. Consumer Protection Violations: A final possible amendment would be Senator
Durbin’s amendment that obtained significant support in the debate on the 2005 Act,
disallowing claims in which lenders had violated consumer protection laws.

“Section 502(b) of title 11, United States Code, is amended--
(1) in paragraph (8), by striking *"or" at the end:

(2) in paragraph (9), by striking the period at the end and inserting
or” and
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(3) by adding at the end the following:

“(10) the claim is based on a secured debt, if the creditor has
failed to comply with any applicable requirement under
section (c), (d), (e), (f), (g), (h), or (i) of section 129 of the Truth in
Lending Act (15 U.S.C. §1639), sections 226.32 and 226.34 of Regulation
Z (12 C.F.R. §§ 22632 and 226.34) or any applicable state constitution,
law or regulation that was in force at the time such debt was incurred”.

Impact of Proposed Amendment on a Typical Case

A typical case would involve a debtor who refinanced her mortgage to pay credit
card debts or to pay for home improvements. Such debtors are enticed by promises of
interest rates lower than credit cards, tax deductibility of interest, and lower payments,
generally at a teaser rate that is good for two years, but are not informed that the monthly
payment does not include the escrow of taxes or insurance. In order to obtain the
mortgage, she was required to refinance her existing mortgage, which was a fixed rate,
amortizing loan with full escrows at about the same rate as the teaser rate, but a much
lower rate than the rate would be adjusted to after two years. When the two-year
adjustment came around, the debtor's payments increased by 40%. Because she could not
afford the increased payments and because real estate values were beginning to stagnate
or fall, the debtor could not solve the problem by refinancing or selling her house. She
fell behind, and is facing foreclosure. See Appendix 1 for statistics demonstrating that
this is a widespread case.

A recent example provided by a bankruptcy attorney of this unfortunately typical
situation is a man who has been in a chapter 13 plan with the lawyer since October of
2005. His plan payments have gone up twice due to rate adjustments on his subprime
hybrid ARM loan. He is a 77-year old, African-American widower on social security,
and has contemplated just giving up his house as it is becoming more and more
unaffordable and is consuming most of his limited income. Since he has no
place to move to, he has decide to try to stick with the chapter 13 for now, but if his
monthly mortgage payments continue to increase, he will eventually end up losing his
home.

The traditional chapter 13 remedy for foreclosures, which has helped many in the
years since chapter 13 was enacted in 1978, is to propose a plan to cure a default over a
reasonable period of time (usually three to five years) and maintain current payments.
This remedy works well for families that have fallen behind on their mortgage payments
because of medical problems or unemployment, and can now resume payments. But it
requires the family to be able to pay the current payments, plus pay a bit more toward the
arrears each month. For families facing payment shock and payments they cannot afford
because they were qualified for the loan based on a lower teaser rate (if ability to pay was
even considered), such a plan is unworkable. Even if they are earning the same amount as
when they got the mortgage, they cannot afford the current payments, much less anything
toward arrears.
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Under our proposed change in the bankruptcy law, the debtor's mortgage could be
reamortized for 30 years at a lower fixed rate that would be affordable. The payments
would be lower, because the rate would be lower than the adjusted subprime rate, and the
debtor would not have to make additional payments toward arrears. The proposal would
allow debtors to obtain the kind of loan modifications that can be obtained from some
lenders (often with enormous difficulty, paperwork, and negotiation) and would not be
dependent on the lender's whim, or the requirements of securitization trust documents
that sometimes prohibit such modifications. In our example, the debtor would be able to
obtain a modification to something like the market rate she had before the refinancing,
which she could afford.

Scope of the Crisis — Potential Legislative Impact

In the United States, the proportion of mortgages entering foreclosure has climbed
steadily since 1980, with 847,000 new foreclosures filed in 2005." In 2006, lenders
reported 354,554 new foreclosure filings for the fourth quarter alone, 47.5 percent higher
than the fourth quarter of 2005.% In the past 18 months, there have been frequent stories
in the media about risky lending practices and surges in loan defaults, especially in the
subprime market.®

Subprime Foreclosure Starts as a Percent of Total Conventional Foreclosure Starts

TOc
ayc —

10
(¢~

R e e iaiaaie e e T e T e ety

Source: MBA National Delinquency Surveys

The graph above shows that foreclosure filings on subprime mortgages now
account for over 60 percent of new conventional foreclosure filings reported in the MBA
National Delinquency Survey (A “conventional” loan is one that is not insured or
guaranteed by a government agency). This fact is striking given that only 23 percent of
current originations are subprime, and subprime mortgages account for only 13 percent of
all outstanding mortgages.
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CRL forecasts that 2.2 million Americans with 1998-2006 vintage loans either
have lost or will lose their homes in foreclosure.”* The vast proportion of these losses
have yet to occur. Absent some legislation to stem the tide of foreclosures, the impact
will be devastating, not only for the families who lose their homes, but on the broader
communities as well. The spillover effects on neighborhood and the wealth of other
families will be substantial; according to the Woodstock Institute, families lose 1.44% of
their house value for every foreclosure that occurs on their block. Thus, all families with
$150,000 houses who live on a black with 3 foreclosures will lose $6,500 of their wealth.

There are no other policy changes that we can think of that could save these
families their homes, avoid spreading losses to communities, and spare investors the
losses associated with foreclosure sales, at no additional appropriated cost to the
government.

12

Losing Ground. al 16, Table 6; see also Net Drain on Homeownership, al 3, Table 2 (updating the
findings of Losing Ground to rellect data for (he fourth quarter of 2006).
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Appendix 1
Rate Reset Problem of 2/28 “Exploding” ARMs

Subprime lenders are routinely marketing the highest-risk loans to the most
vulnerable families and those who already struggle with debt. Because the subprime
market is intended to serve borrowers who have credit problems, one might expect the
industry to offer loan products that do not amplify the risk of failure. Tn fact, the opposite
istrue. Lenders seek to attract borrowers by oftering loans that start with deceptively
low monthly payments, even though those payments are certain to increase. As aresult,
many subprime loans can cause “payment shock,” meaning that the homeowner’s
monthly payment can quickly skyrocket to an unaffordable level.

Unfortunately, payment shock is not unusual, but represents a typical risk that
comes with the overwhelming majority of subprime home loans. Today the dominant
type of subprime loan is a hybrid mortgage called a “2/28” that effectively operates as a
two-year “balloon” loan.* This ARM comes with an initial fixed teaser rate for two
years, followed by rate adjustments in six-month increments for the remainder of the term
of the loan.> Commonly, this interest rate increases by between 1.5 and 3 percentage
points at the end of the second year, and such increases are scheduled to occur even if
interest rates in the general economy remain constant; in fact, the interest rates on these
loans generally can only go up, and can never go down.® This type of loan, as well as
other similar hybrid ARMs (such as 3/27s) have rightfully earned the name “exploding”
ARMs.

An example of the severity of payment shock that can occur on the typical
exploding ARM for a $200,000 loan follows:
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Subprime Adjustable Rate Mortgage Payment Shock
{No Change in Interest Rates)
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For the 2/28 ARM shown in the chart above, CRL is making conservative
assumptions that correspond with typical mortgages of this type. To make the example
even more conservative, we are assuming no general increase in interest rates, even
though rates have increased substantially in the past three years. The example is based on
an introductory teaser rate of 6.85 percent and a fully indexed rate of 11.50 percent.” The
loan amount used in this example was $200,000, and, given the common practice of
extending loans where the pre-tax debt-to-income ratio is 50 to 55 percent, we assume
that this homeowner had a pre-tax income of $31,452, which equates to a post-tax income
of $25,901.

At the end of the introductory rate period, this homeowner’s interest rate rose
from 6.85 percent to 9.85 percent, and the monthly payments jumped from $1,311 to
$1,716, and again six months later to $1,948, an increase of over $600 a month.® This
would be a large increase for most families, and is a huge burden for a family that already
struggles with debt. At $1,948, this leaves only $210/month for all other expenses —
including property taxes and hazard insurance, food, utilities, transportation, healthcare,
and all other family needs.

Sadly, and all too commonly, this hypothetical homeowner had credit scores that
would have qualified him or her for a fixed rate loan at 7.5 percent, which would have
translated to monthly payments of $1,398—a challenging debt-load to be sure, but far
more sustainable than the $1,948 fully-indexed monthly payment associated with the 2/28
loan illustrated above, a payment that can easily increase as interest rates rise.”

One would hope that this type of loan would be offered judiciously. In fact,
hybrid ARMs (2/28s and 3/27s) and hybrid interest-only ARMs have become “the main
staples of the subprime sector.”'® Through the second quarter of 2006, hybrid ARMs
made up 81 percent of the subprime loans that were packaged as investment securities.
That figure is up from 64 percent in 2002."!
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Because of the proliferation of these loans, payment shock for subprime
borrowers is a serious and widespread concern. According to an article in the financial
press that ran a year ago, homeowners face increased monthly payments on an estimated
$600 billion of subprime mortgages that will reset after their two-year teaser rates end.'”
Fitch Ratings calculated that by the end of 2006, payments would have increased on 41
percent of the outstanding subprime loans. "

! The rate of new foreclosures as a pereent of all Toans rosc from 0.13 in 1980 {o 0.42 in 2005, as

reported in the National Delinguency Survey, Mortgage Bankers Association. 2003 new foreclosure
filings statistic from Realty Trac in /fome Foreclosures on the Rise, MoneyNews (February 23, 2006) at
htp/ e newsitax convarchives/articles/ 200 /134928 shtird
: “More Than 1.2 Million Foreclosures Reported in 2006 According to RealtyTrac™ U.S.
Foreclosure Marketl Report (January 235, 2007) htip:/bizvahoo.com/proews/ 07012 3/4ath048 hind? v=87.
3 Sce, ¢.g., Saskia Scholics. Michacl Mackenzic and David Wighton. “US Subprime Loans Face
Trouble,” FFinancial Times (December 7, 2006): “Nightmare Morigages.” Business Week (September 11,
2006); Vikas Bajaj and Christine Haughney, “Tremors at the Door, New York Times (January 26, 2007);
Matthew Padilla, “Subprime’s Grip Slips.” The Orange Counly Register (January 28, 2997); and “Vikas
Bajaj “For Some Subprime Borrowers, Few Good Choices,” New York Times (March 22, 2007).

A balloon loan is one that is not repayable in regular monthly installments, but rather requires
repayment of (he remaining balance in onc large Tump sum. While 2/28s arc not balloon loans, the
impact of higher intcrest rates at the end of the two-year teaser rate period, resulting in higher monthly

payments, may force a borrower to seek refinancing.
5 See, e.g. Structured Finance: U.S. Subprime RMBS in Structured Finance CDOs, p. 2 Fitch
Ratings Credit Policy (Angust 21, 2006).
® Here we are describing (he 2/28 because it is by [ar (he most common product in the subprime
market, but the concerns arc the same with the 3/27, which differs only in hat the (cascr rale remains in
cffect for three years.
i The typical 2/28 rises to 6-month LIBOR (now 5.35 percent ) plus an index of 6.5 percent, or
alinost 12 percent.
8 Typically the ratc increase at the [irst adjustment is capped somewhere between 1.5 and 3
percentage points. On this loan, the rate reached the fully indexed rate at the sccond adjustment two-and-a-
half ycars into (he loan,

A Freddie Mac researcher reports one out of five subprime borrowers could qualify for prime
loans, (see Mike Hudson and E. Scott Reckard, More [lomeowners with Good Credit Getting Stuck it
Iigher-Rate Loans, L.A. Times, p. A-1 (October 24, 2005)), and a lending industry association recently
acknowledged that many borrowers placed into 2/28 mortgages could have qualified for thiry-year, fixed
rale loans [or a ralc typically just 50 to 80 basis poinis (i.c.. .5 or.8 ol a percent) higher than the tcaser
rate on the loan they reccived. (see February 5, 2007 letter from CRL to Senators Dodd. Allard. Schumer,
Reed and Bunning, attached as an exhibit (o the Testimony of Martin Eakes before the U.S. Senate
Committee on Banking, Housing and Urban Alflairs, at p. 7 (responding (o claims made by the Coalition
Tor Fair and Responsible Lending (CFAL)), available at hitp://www.rcsponsiblelending. org/pd[s/martin-
(estimony . pdD).

1 See Structured Finance.

See Structured Finance.

” Jonathan R. Laing, Coming {fome to Roost, p. 26 Barron’s, February 13, 2006.
” See Structured Finaice,

"
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Ms. SANCHEZ. Thank you, Mr. Sommer, we appreciate your testi-
mony. And as I said, your written testimony will be submitted fully
for the record.

Ms. Jones, if you would please proceed.

TESTIMONY OF YVONNE D. JONES, DIRECTOR, FINANCIAL
MARKETS AND COMMUNITY INVESTMENT, U.S. GOVERN-
MENT ACCOUNTABILITY OFFICE, WASHINGTON, DC

Ms. JoNEs. Madam Chairwoman and Members of the Sub-
committee, I appreciate the opportunity to participate in today’s
hearing on the impact of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005. My statement focuses on the
credit counseling and debtor education requirements of the act and
is based on our report that was released last month.

The Bankruptcy Act requires individuals to receive credit coun-
seling before filing for bankruptcy and to take a debtor education
course before having their debts discharged. According to the act’s
legislative history, a goal of the prefiling credit counseling require-
ment is to ensure that consumers understand the options available
to them and the consequences of filing for bankruptcy.

However, the requirement raised a number of concerns, in part
due to ongoing investigations of some practices in the credit coun-
seling industry, such as steering clients to inappropriate debt re-
payment plans. Also, some Members of Congress and others were
concerned that the cost and availability of counseling and edu-
cation services could be barriers to people wishing to file for bank-
ruptcy.

Responding to those concerns, Congress required that providers
of credit counseling and debtor education meet certain criteria and
obtain approval from the U.S. Trustee Program.

Overall, we found that the Trustee Program’s process for approv-
ing credit counseling and debtor education providers was generally
systematic and thorough. As of April 2007, the Trustee Program
had approved 159 credit counseling and 285 debtor education pro-
viders. Few formal complaints have been made against these pro-
viders and Federal and State law enforcement authorities with
whom we spoke did not identify any recent enforcement actions
against them under consumer protection laws.

And as of last month no credit counseling provider approved by
the Trustee Program had had its tax exempt status revoked. How-
ever, the Internal Revenue Service told us it was examining the tax
exempt status for these providers. The Trustee Program said it was
carefully monitoring the situation.

We also found that the content of the credit counseling and debt-
or education sessions generally complied with statutory and pro-
gram requirements. We did not find evidence that prefiling credit
counseling agencies discourage clients from filing for bankruptcy.
And very few clients appear to enter into debt repayment plans ad-
ministered by these agencies.

At the same time, however, we found that the value of the credit
counseling requirement is not clear. Anecdotal evidence suggests
that by the time most clients receive counseling their financial situ-
ations are dire, leaving them with no viable alternative to bank-
ruptcy. The requirement for credit counseling may thus be more of
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an administrative obstacle than a timely presentation of meaning-
ful options. Because there’s currently no mechanism for tracking
the results of counseling sessions it is difficult to assess how well
the counseling requirement is serving its purpose.

In our report we recommended that the Trustee Program develop
the capacity to track and analyze the results of the prefiling coun-
seling. The Trustee Program agreed with this recommendation.

We also found that there was less debate about the debtor edu-
cation requirement. Most participants in the bankruptcy process
believed this requirement was beneficial.

Concerning fees, we found that consumers are generally charged
$50 or less per session, which industry observers and consumer ad-
vocates generally believe to be reasonable. The Bankruptcy Act re-
quires that counseling be offered without regard to a client’s ability
to pay, and evidence suggests that fees are generally being waived
as appropriate.

However, we found that providers’ policies on fee waivers varied.
To help ensure that all providers waive fees as appropriate, we rec-
ommended that the Trustee Program issue formal guidance on
what constitutes a client’s ability to pay. The program agreed with
this recommendation and will begin developing such guidance later
this year.

Finally, we found that the number of approved counseling and
education providers appear sufficient to give consumers timely ac-
cess to these services. And although in-person counseling and edu-
cation sessions are not available in certain parts of the country,
this concern is somewhat mitigated because the great majority of
clients appear to be counseled by telephone or via the Internet.

Accessing services in foreign languages has been a challenge for
some consumers. We found the Trustee Program is taking steps to
better communicate providers’ language and translation services.
Currently, 64 credit counseling and 48 debtor education providers
offer courses in Spanish, and two large nationwide providers can
hold sessions in up to 150 languages.

In conclusion, we found that within a limited time frame the
Trustee Program established policies and procedures for selecting
credit counseling and debtor education providers, and thus far rel-
atively few concerns have been raised about the competence of ap-
proved providers.

Madam Chairwoman, this completes my prepared statement. I
would be happy to respond to any questions that you or other
Members of the Subcommittee may have.

[The prepared statement of Ms. Jones follows:]
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Why GAO Did This Study

The Bankruptcy Abuse Prevention
and Consumer Protection Act of
2005 requires individuals to receive
credit counseling before filing for
bankruptcy and to take a debtor
education course before having
debts discharged. Concerns were
raised that the new requirements
could expose consumers to abusive
practices by credit counseling
agencies or become barriers to
filing for bankruptcy. This
testimony is based on GAO's report
issued last month, and addresses
(1) the process of approving
counseling and education
providers, (2) the content and
results of the counseling and
education sessions, (3) the fees
charged, and (4) the availability of
and challenges to accessing
services.

To address these issues, GAO
reviewed Trustee Program data and
application case files, and
interviewed a wide range of
individuals and groups involved in
the bankruptcy process.

What GAO Recommends

In its report, GAO recommended
that the Department of Justice’s
U.S. Trustee Program, which is
responsible for the new
requirements, (1) develop the
capability to track and analyze the
outcomes of prefiling credit
counseling, and (2) issue formal
guidance on what constitutes a
client’s “ability to pay.” The
Trustee Program agreed with
GAO’s recommendations.

www.gao.gov/cgi-bin/getrpt? GAO-07-778T.

To view the full product, including the scope
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BANKRUPTCY REFORM

Value of Credit Counseling Requirement
Is Not Clear

What GAO Found

The Trustee Program’s process for approving credit counseling and debtor
education providers was designed to help ensure that providers met
statutory and program requirements and demonstrated evidence of
proficiency, experience, and reputability. The Bankruptcy Act set certain
standards for providers, and the program’s July 2006 rule clarified these
standards and formalized the application review process. As of October
2006, the Trustee Program had approved 153 credit counseling and 268
debtor education providers. These providers have had few formal
complaints lodged against them, and federal and state law enforcement
authorities with whom we spoke did not identify any recent enforcement.
actions against them under consumer protection laws. No provider
approved by the Trustee Program has had its federal tax-exempt status
revoked, although four providers’ tax-exempt status was being examined by
the Internal Revenue Service.

The content of the required credit counseling and debtor education sessions
generally complied with statutory and program requirements. Participants in
the bankruptcy process largely believed the education requirement—a
general financial literacy course—to be beneficial. However, the value of the
credit counseling requirement is not clear. The counseling was intended to
help consumers make informed choices about bankruptcy and its
alternatives. Yet anecdotal evidence suggests that by the time most clients
receive the counseling, their financial situations are dire, leaving them with
no viable alternative to bankruptcy. As a result, the requirement may often
serve more as an administrative obstacle than as a timely presentation of
meaningful options. Because no mechanism currently exists to track the
outcomes of the counseling sessions, policymakers and program managers
cannot fully assess how well the requirement is serving its intended purpose.

Providers typically charge about $50 per session, and evidence suggests that
fees are being waived as appropriate for clients unable to pay, as the
Bankruptcy Act requires. Neither the statute nor Trustee Program guidance
defines what constitutes “ability to pay,” and policies vary among providers.
Formal guidance on this issue would have several benefits, including
ensuring compliance with a minimum standard for waiving fees.

The number of approved counseling and education providers appears
sufficient to allow consumers to access these services in a timely manner.
In-person ons are not available in certain parts of the country, although
the great majority of clients fulfill the requirements via telephone or Internet.
The Trustee Program has efforts under way to help mitigate the challenges
speakers of foreign languages can face in accessing services. Further, the
bankruptcy courts have taken steps recently to help ensure that filers are
aware of the potential consequences of filing for bankruptcy without the
required counseling certificate.

United States Government Accountability Office
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Madam Chairwoman and Members of the Subcommittee:

I appreciate the opportunity to participate in today’s hearing on the impact
of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(Bankruptcy Act).' My statement today focuses on the credit counseling
and debtor education requirements of the act and is based on our report
that was released last month and prepared at the request of members of
the Senate and House Judiciary Committees.”

Among other things, the Bankruptcy Act requires individuals to receive
credit counseling before filing for bankruptcy and to take a debtor
education course before having their debts discharged.” According to the
legislative history of the act, a goal of the prefiling credit counseling
requirement, which became effective in October 2005, is to ensure that
consumers understand the options available to them and the
consequences of filing for bankruptcy. However, the requirement raised a
number of concerns, in part due to ongoing investigations of certain
practices within the credit counseling industry, such as steering clients
into inappropriate debt repayment plans. In addition, some members of
Congress and others were concerned that the cost and availability of
counseling and education services could serve as barriers to those seeking
to file for bankruptcy. In response to these concerns, Congress required in
the Bankruptcy Act that providers of credit counseling and debtor
education courses meet certain criteria and obtain approval from the
Department of Justice's U.S. Trustee Program (the Trustee Program).*

"Pub. L. No. 109-8, 119 Stal. 23 (2005) (amending various sections of Title 11).

*GAO, Bua

sruptey Reform: Value of it Counseling Requirement Is Not Clear,
3 (Washington, 1.C.: Apr. 6, 2007).

"'Bankmplcy Abuse Prevenlion and Consumer Prolection Act of 2005 § 106, 119 Stal, 3742,
Specifically, the statute vequires (1) individuals to receive budget and credit commseling
from an appre provider before filing a petition in bankruptey and (2) bankruptey
petitioners to complete an instructional course on personal financial management.in order
to have their debts discharged. For the purposes of this statement, hereafter we refer to the
prefiling budget and counseling requirenent as the eredit counscling requirernent and the
predischarge personal financial management course as the debtor education requircmnent.

“In this slalement, we use the Lerm provider lo refer Lo a provider of prefiling credil,
counseling or predischarge debtor education that has been approved by the Trustee
Program. References to the Trustee Program in this statement. refer collectively to the U8,
Trustees and the T ntive Office for U.S. Trustees.

Page | GAO-07-T78T
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My statement discusses (1) the actions taken by the Trustee Program to
approve credit counseling and debtor education providers; (2) the content
and results of the counseling and education sessions; (3) the fees
providers charge for counseling and education services, and the extent to
which these services are provided regardless of clients’ ability to pay; and
(4) the availability of approved counseling and education services and the
challenges consumers may face in receiving these services. Our report,
and this testimony, are based on extensive audit work that included,
among other things, a review of relevant policies, rules, guidance, and
procedures; a case file review of a nonprobability sample of 43 providers
approved by the Trustee Program; and interviews with representatives of
relevant federal and state agencies, trade associations, consumer groups,
and 10 approved providers of credit counseling or debtor education. We
conducted our review from February 2006 through March 2007 in
Washington, D.C., and Boston, Ma., in accordance with generally accepted
government auditing standards.

In summary:

We found the Trustee Program’s process for approving credit counseling
and debtor education providers was generally systematic and thorough,
and designed to help ensure that the providers met statutory and program
requirements and demonstrated evidence of proficiency, experience, and
reputability. The Bankruptcy Act set certain standards for providers, and
the program’s July 2006 interim final rule clarified these standards and
formalized the application review process. As of October 2006, the Trustee
Program had approved 153 credit counseling and 268 debtor education
providers. These providers have had few formal complaints lodged against
them, and federal and state law enforcement authorities with whom we
spoke did not identify any recent enforcement actions against them under
consumer protection laws. As of the date of our report, no provider
approved by the Trustee Program had had its federal tax-exempt status
revoked. However, the Internal Revenue Service (IRS) was examining the
tax-exempt status of four providers, and Trustee Program officials said
that they were carefully monitoring the situation.

The content of the required credit counseling and debtor education
sessions generally complied with statutory and program requirements.
Participants in the bankruptcy process largely believed the education
requirement—a general financial literacy course—to be beneficial. In
addition, we did not find evidence that prefiling credit counseling agencies
discouraged clients from filing for bankruptcy, and very few clients
appeared to be entering into debt repayment plans administered by these
agencies. However, the value of the credit counseling requirement is not

Page 2 GAO-OT-TT8T



55

clear. The counseling was intended to help consumers make informed
choices about bankruptcy and its alternatives. Yet anecdotal evidence
suggests that by the time most clients receive the counseling, their
financial situations are dire, leaving them with no viable alternative to
bankruptcy. As a result, the requirement may often serve more as an
administrative obstacle than as a timely presentation of meaningful
options. Because no mechanism currently exists to track the outcomes of
counseling sessions—including how often they are followed by a
bankruptcy filing—policymakers and program managers are unable to
fully assess how well the requirement is serving its intended purpose. Our
report recommends that the Trustee Program develop the capability to
track and analyze the outcomes of pretiling credit counseling. In
responding to a draft of our report, the Trustee Program said it concurred
with this recommendation.

Providers typically charge about $50 or less per session, and industry
observers and consumer advocates we spoke with generally considered
this amount to be reasonable. Evidence suggests fees are being waived as
appropriate for clients unable to pay, as the Bankruptcy Act requires.
Neither the statute nor the Trustee Program guidance defines what
constitutes “ability to pay,” and policies vary among providers. Our report
recommends that the Trustee Program issue formal guidance on what
constitutes ability to pay, so as to help reduce uncertainty among
providers about when to waive fees and to provide a minimum benchmark
for reducing or waiving fees. The program concurred with our
recommendation.

The number of approved counseling and education providers appears to
be sufficient to allow consumers to access these services in a timely
manner. Three large nationwide organizations represent about half of the
market for both services. In-person counseling and education sessions are
not available in certain parts of the country, but the great majority of
clients seek to fulfill the requirements via telephone or Internet. The
Trustee Program has efforts under way to help mitigate the challenges
speakers of foreigh languages can face in accessing services. Further, the
bankruptey courts have taken measures recently—on their tiling forms
and Web sites—to make the prefiling counseling requirement more
conspicuous to filers who are not represented by an attorney.

Background

Federal courts have jurisdiction over bankruptcy cases and petitions can
be filed in any one of the nation’s 94 judicial districts. The Trustee
Program, a component of the Department of Justice, oversees the
bankruptcy process for most of these districts and acts to ensure

Page 3 GAO-07-T78T
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compliance with applicable laws and procedures.” The Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 was signed into law on
April 20, 2005, and most of its provisions became effective on October 17,
2005. The act made substantial changes to the Bankruptey Code, including
adding new credit counseling and debtor education requirements, as
follows:

Credit Counseling. To be a “debtor” (that is, eligible to file for
bankruptcy), an individual, except in limited circumstances, must receive
from an approved provider, within 180 days preceding the date of filing a
bankruptcy petition, (1) a briefing outlining the opportunities available for
credit counseling and (2) assistance with performing a budget analysis.
Individuals may satisfy the counseling requirement post-petition if the
individual certifies the existence of exigent circumstances that merit a
waiver.”

Deblor Education. Prior to discharge of debts, Chapter 7 or Chapter 13
debtors must complete a personal financial management instructional
course from an approved provider.”

The Bankruptcy Act designated the Trustee Program as responsible for the
implementation of these requirements, including the development of rules
and guidance and the certification of approved credit counseling and
debtor education entities.

Credit counseling agencies generally work on behalf of their consumer
clients, who are typically deeply in debt, to help them manage their
existing financial problems and to teach them better financial management
skills for the future. The Federal Trade Commission (FTC) and others have
noted that many credit counseling agencies operate honestly and fairly
and provide valuable services to financially distressed consumers.
However, starting in the 1990s consumer complaints about some

”Bnnknlpr.ry cases in Alabama and North Carolina arc not under the jurisdiction of the
Trustee Program and are administered instead by bankrupley administrators in (he judicial
districts in (hose states,

B11US.C. § 109(h).

“Consumers usually file for bankruptey under one of two chapters of the Bankruptey Code.
Under Chapler 7, the deblor’s eligible ass i

distributed to creditors in accordance with the procedures mandated by the e
Chapter 13, 2 a repayment plan with the court agrecing to pay their debts over
time, usually rs.

Page 4 GAO-07-T78T
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participants in the credit counseling industry spurred federal and state
investigations into the activities of many credit counseling agencies. Over
the past few years, the FTC has settled enforcement actions against
several agencies, and the IRS has undertaken a broad examination effort
of credit counseling organizations for compliance with the Internal
Revenue Code.

The Trustee
Program’s Process for
Screening Providers
Is Designed to Help
Ensure Statutory and
Program
Requirements Are Met

The Bankruptcy Act provided that credit counseling and debtor education
agencies meet certain minimum requirements designed to ensure that
providers are adequately qualified and to prevent abusive practices. For
example, with regard to credit counseling, the Trustee Program may
approve only entities that are nonprofit organizations, have an
independent board of directors, provide full disclosures to clients on
certain items, and provide trained counselors with adequate experience.”
The act required the Trustee Program to undertake a thorough review of
the qualifications of a credit counseling or debtor education agency before
approving it to provide services. In July 2006, the Trustee Program
adopted an interim final rule setting forth application procedures designed
to ensure that only organizations meeting the minimum qualification
standards set forth in the Bankruptcy Act would be approved to provide
services.”

To implement the relevant provisions of the Bankruptcy Act, the Trustee
Program established its Credit Counseling and Debtor Education Unit in
June 2005 and developed a process for approving providers.” A wide range
of industry participants told us that the Trustee Program had generally
been successful in setting up an infrastructure, establishing guidance and

*Nonprolit status is a state Law concepl. The Bankrupley Act does nol require thal a credit
coumseling ageney be qualifiod as a 501(c)(3) ta canpt organization in order to be an
approved provider. However, an organization deral tax<
considered by the Trustee Program in determining an agenc
purposes of being an approved provider.

i’.’\pplinan'(m Pre Tares and Criteria for Approval of Nonprofit Budget and Credit
Counscling Agencies and Approval of Providers of a Personal Financial Management
Instructional Course by United States Trustees, 71 Fed. Reg. al. 38076 — 38085 (2006).
Qualifications redit counseling providers, see 71 Fed. Reg. at 38078 - 38080 (to be
codificd at 28 ( § 58.15). Qualification cation providers, sec 71 Fed.
Reg. at. 38082 081 (to be codified at 28 C.F.R. § H8.:

'OMB No. 1105-0081 (Exp. L¥31/2005), Application for Approval as a Nonprofit Budget
edit Counseling Agency, and OMB No. 1105-0085 (Fxp. 12/31/2008), Application for
s @ Provider of a Persondl Financial Management Fnstruction Course.
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an application process, and approving providers within a very limited time
frame. Credit counseling agencies applying to become approved
providers—or reapplying to maintain their status as providers—must
provide the Trustee Program with a variety of information that is used to
evaluate the agencies’ qualifications, including the written materials the
agencies use in providing credit counseling services and information on
debt management plans serviced by the agency." In addition, applicants
must disclose information about their nonprofit status and any actions that
have affected the organization, including any revocations of licenses or
accreditations, investigations, and legal, disciplinary or enforcement
actions.

In general, we found that the Trustee Program’s process for reviewing
applicants was generally systematic and thorough and designed to ensure
that the applicants approved by the program met the qualification
standards set forth in the Bankruptcy Act. For example, the review
process includes measures to evaluate the applicants’ character and
standing in the credit counseling industry. In particular, agencies that
enter a high proportion of clients into debt management plans may be
asked to provide additional information on the number and nature of these
plans. In some cases we reviewed, the Trustee Program required
applicants to make modifications to their programs or processes, such as
adding additional material to the disclosure statements provided to clients,
before it would approve the providers.

As of October 2008, the Trustee Program had approved 153 credit
counseling providers. As required by statute, all of these providers were
nonprofit organizations, and about 94 percent of them had federal tax-
exempt status under section 501(c)(3) of the Internal Revenue Code. The
program had also approved 268 debtor education providers by October
2006, of which at least one-third were organizations exempt under section
501(e)(3). Many providers were approved for both credit counseling and
debtor education, and three large nationwide companies have provided
about half of the sessions for both of these services.

There have been relatively few complaints raised about providers’
competence or integrity. The great majority of representatives of

'"Debt management plans refer to repayment programs offered by some eredit counseling
ageneies. Under these plans, consumers pay off their imsccured debts by making a single,
consolidated payment that the agencey uses to disburse funds to creditors.
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consumer advocacy groups, federal agencies, industry participants, and
other stakeholders we spoke with believed that the credit counseling
agencies approved by the Trustee Program have been reputable. In
addition, no federal or state law enforcement officials we spoke with
identified any tederal or state enforcement actions related to consumer
protection issues against any credit counseling providers subsequent to
their approval. Between October 2005 and October 2006, the Trustee
Program received 124 complaints about credit counseling and debtor
education providers, out of more than 930,000 certificates issued. Our
analysis found that many of the complaints were related to administrative
issues, such as the timely issuance of a debtor’s certificate. Twenty
complaints alleged unfair or inappropriate practices, such as giving legal
advice, discouraging customers from filing for bankruptcy, or tailing to
inform clients about the possibility of a fee waiver. Our review of a
selection of complaints found that the Trustee Program took action to
assess and follow up on each complaint. In no case did a complaint result
in the Trustee Program removing a provider from the approved list,
according to a program official.

As part of its Credit Counseling Compliance Project, which began in
October 2003, IRS began a broad examination effort of the entire credit
counseling industry, focusing on whether agencies met the requirements
for federal tax exemption under section 501(c)(3) of the Internal Revenue
Code.” As of March 2007, IRS had completed 47 examinations, which in all
cases resulted in either revocation, proposed revocation, or other
termination of the agencies’ tax-exempt status. The IRS noted that these
revocations occurred because these organizations served primarily to get
clients into debt management plans, offered little or no counseling or
education, and appeared to be motivated mostly by profit.

No credit counseling provider approved by the Trustee Program had had
its federal 501(c)(3) tax-exempt status revoked as of March 2007,
according to publicly available documents we reviewed. However, IRS
officials told us that four of the credit counseling agencies still under
examination were agencies approved by the Trustee Program. A Trustee
Program official told us that although the Trustee Program was aware of
the ongoing IRS examinations of these four agencies, it approved their

"o qualify for excraption from federal income tax under seetion 501(¢)(3), an organization
must be organized and operated exclus v for one or more exemnpt purposes specified by
statute, such as religious, charitable, ntific, literary, or educational purposes.

Page 7 GAO-07-T78T



60

applications to become counseling providers because the agencies had
satisfied the qualification requirements of the Bankruptcy Act and the
Trustee Program’s interim final rule.” The official said that should IRS
revoke an agency’s tax-exempt status, the program would carefully review
the reasons for the revocation and take whatever actions the program
deemed appropriate.

Counseling and
Education Sessions
Meet Statutory and
Program
Requirements, but a
Wide Range of
Observers Question
the Value of the
Counseling Session

According to the Bankruptcy Act, the prefiling credit counseling session
should provide clients with individualized assessments and help them
develop a plan to respond to their financial situation. We did not find
evidence that counselors were providing biased information and few
clients appear to be entering debt management plans. However, a wide
range of observers have questioned the value of the credit counseling
requirement since by the time most clients received the counseling their
financial situations were dire, leaving them with no realistic alternative to
bankruptcy. By contrast, most observers we spoke with believed that the
predischarge debtor education requirement—a general financial literacy
course—was beneficial.

Credit Counseling Sessions
Are Designed to Provide
Debtors with
Individualized
Assessments

The Bankruptcy Act describes the required prefiling credit counseling as
“an individual or group briefing (including a briefing conducted by
telephone or on the Internet) that outline[s] the opportunities for available
credit counseling and assist(s] such individual in performing a related
budget analysis.” The act requires that this session include an analysis of
a client’s current tinancial condition and the factors that caused this
condition and help develop a plan to respond to the client’s problems that
would not involve incurring additional debt. Trustee Program officials told
us that it was widely understood that the content of the prefiling
counseling session would closely resemble the traditional sessions that
reputable credit counseling agencies had provided for many years.

“Because these four agencies were under aclive examinalion al the time of our review, IRS
and the Trustee Program did not provide us with the identities of these four providers or
information on the status of their examinations.

H11T.D.C.§ 109h)(1).
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Our review of the Trustee Program’s case files and counseling materials of
15 credit counseling providers—representing more than two-thirds of
certificates issued—showed that the content of the credit counseling
sessions, as described in the written materials, was in accordance with the
requirements of the Bankruptcy Act. Credit counseling sessions generally
began with providers collecting data on the client’s finances, including
sources and amount of income, debt, and expenses. Individual counselors
then typically analyzed the data with a software program and provided the
client with a personalized budget. They discussed the client’s financial
goals and potential opportunities for reducing spending and paying off
debt. Counselors then described the client’s options—for example,
developing a budget, entering into a debt management plan, or filing a
Chapter 7 or Chapter 13 bankruptcy. When the sessions were over,
counselors issued certificates verifying that the client has completed the
prefiling credit counseling requirement.

Although most providers offered clients the option of conducting credit
counseling sessions in person, available data indicated that most debtors
fulfilled their prefiling requirements by telephone or via the Internet.
Trustee Program data collected on certificates issued between July 11 and
October 17, 2006, indicated that 45 percent of all prefiling counseling
sessions were conducted by telephone, 43 percent were conducted via the
Internet, and 13 percent were conducted in person.'” Academic
researchers, counseling providers, and other experts we spoke with said
that although in-person counseling may have advantages, telephone
counseling can be an effective method of delivery. We did not find any
significant research on the effectiveness of credit counseling facilitated via
the Internet. To receive counseling using this method, a client generally
logs on to the provider's Web site and inputs the same data on his or her
finances that would be provided during a telephone or in-perscon session.
On the basis of these data, the client is typically provided information and
afinancial analysis, including a description of the available alternatives.
Trustee Program officials told us all approved Internet-based credit
counseling sessions were required to include a separate component in
which the client communicated individually with a counselor.

Prior to passage of the Bankruptcy Act, some consumer advocacy groups,
policymakers, and others expressed concerns that credit counseling
provided under the act might sometimes be biased and not in the clients’

"’Pcrccnmgn docs not add up to 100 due to rounding.
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best interests. Specifically, concerns existed that providers might
inappropriately discourage clients from filing for bankruptcy and instead
encourage them to enter into debt management plans that benefited the
agency but not the debtor. However, available evidence indicates that only
avery small number of clients—fewer than 2 percent—receiving pretiling
credit counseling have entered into any debt management plan.”® In
general, representatives of consumer groups, panel trustees, and others
told us that they had not observed cases where prefiling counseling
agencies inappropriately encouraged clients to avoid filing for
bankruptcy.” As of October 2006, the Trustee Program had received only
five formal complaints—out of more than 650,000 credit counseling
certificates issued—alleging that providers made harmful or inappropriate
recommendations.

Many Question the Value
of the Counseling
Requirement, but Data on
Outcomes Are Limited

The report of the House of Representatives Committee on the Judiciary
that accompanied the bill that became the Bankruptcy Act indicated that
the purpose of the credit counseling provisions was to ensure that
consumers could “make an informed choice about bankruptcy, its
alternatives, and consequences.” The report further noted that the
counseling was intended to give consumers in financial distress “an
opportunity to learn about the consequences of bankruptcy—such as the
potentially devastating effect it can have on their credit rating” betore they
decided to file for bankruptcy relief.”

However, it is unclear whether the credit counseling requirement is
achieving its intended purpose. While quality credit counseling can, in
general, be beneficial, a wide range of observers whom we spoke with—
including representatives of federal agencies and bankruptcy attorneys;
consumer advocates; and several counseling providers—told us that the
timing of the counseling conducted to fulfill the requirement of the
Bankruptcey Act could mitigate its value. The federal Financial Literacy and

“Anecdotal evidence we galhered was corroborated by a survey by the National
Foundalion for Credil Counseling of ils member agencies indicaling that aboul 3 percent of
clients who signed up for prefiling comseling from October 2005 through August 2006
cnrolled in a debt management plan.

""Panel lruslees and slanding lruslees are overseen by the Truslee Program and administer
individual Chapler 7 and Chapler 13 bankrupley cases, respeclively.

BH R. Rep. No. 109-31, Part L, at p. 2 (2005).

SILR. Rep. No. 100-31, Part 1, at p. 18 (2005).
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Education Commission noted in its national strategy that reputable credit
counseling could have a significant positive impact, making borrowers
more creditworthy and decreasing their debt. But the strategy also
recommended that consumers seek credit counseling services early, when
financial problems started, in order to avoid potential bankruptcy.” In
practice, however, by the time individuals obtain prefiling credit
counseling, they usually have already consulted with a bankruptcy
attorney and have serious financial problems, such as imminent
foreclosure on their homes. As such, anecdotal evidence indicates that the
great majority of clients receiving prefiling counseling have few viable
alternatives to bankruptcy.”’ The Bankruptcy Act’s credit counseling
requirement therefore may not be serving its purpose of helping
consumers make informed choices about whether or not to file for
bankruptcy. Providers and others told us that many clients perceived the
counseling session as an administrative obstacle rather than a useful
exercise.

Questions about the value of the prefiling requirement stem from a
widespread belief among observers that nearly all of the consumers that
receive the credit counseling subsequently file for bankruptcy. Yet the
evidence for this is largely anecdotal, as comprehensive data do not
currently exist on the outcomes of those consumers who receive pretiling
credit counseling. Neither the Trustee Program, credit counseling
providers, or any other party currently tracks how many consumers who
receive credit counseling subsequently file for bankruptcy. A Trustee
Program official told us that the program had not taken steps to track and
monitor these outcomes because doing so was not part of its statutory
responsibilities. As we have reported in the past, meaningful data on
program outcomes and costs are essential for appropriate oversight and

*Financial Litcra
National Strat,

v and Bducation Commission, Taking Ownership of the Futa
for Financial Literacy (Washington, I0.C.: April 2006), pp. 31,

“"The number of bankruptey filings inereased substantially just prior to the implomentation
of the Bankruptey Act beeanse many consumers believed it would be more difficult to
receive bankrupley protection once the act wenl. inlo effect, according 1o o ions
representing bankrptey attorneys and other obscrvers we spoke with. Debtors filing for
bankruptey shortly after the implementation of the act may therefore not e representative
of future debtors.

Page L1 GAO-07-T78T



64

decision making.® Without reliable data on the outcomes of the prefiling
credit counseling sessions, policymakers and program managers lack the
information that would allow them to determine how well the statutory
requirement is truly serving to inform consumers about their options. In
our report, we recommend that the Trustee Program develop a mechanism
that would allow the program or other parties to track the outcomes of
prefiling credit counseling, including the number of individuals issued
counseling certificates who then file for bankruptcy. This may involve
working in conjunction with the Administrative Office of the U.S. Courts
to ensure that the unique certificate numbers issued by the Trustee
Program can be linked to bankruptcy petitions filed with the courts. In
commenting on a draft of our report, the Trustee Program said that it
concurred with this recommendation and noted that it plans to refine and
expand its current tracking and data collection methods, as well as
explore the feasibility of developing more comprehensive outcome
measures.

Debtor Education Sessions
Are Designed to Offer
Financial Management
Skills

The debtor education requirement is described in the Bankruptcy Act as
an “instructional course concerning personal financial management,”
which may be provided in person, by telephone, or via the Internet.” The
Trustee Program’s interim final rule specified that the course should
include written information and instruction on four major topics: budget
development, money management, wise use of credit, and consumer
information.* We reviewed the debtor education curricula, teaching
guides, and other materials from 17 debtor education providers, and found
that the content included the topics and elements that the Trustee
Program required. Trustee Program data collected on certificates issued
between July 11 and October 17, 2006, indicated that 50 percent of
predischarge education sessions were conducted by Internet, 29 percent
via telephone, and 21 percent in person.

i y 38 (Washingion, D.C
Sor Results: Using st Cong ional und I
k£ GGD-07-43 (Washinglon, D.C.: Feb. 12, 1997).

“See 11 U.S.C. § LLI(A)(1)(C).

Dranch D

%71 Fed. Reg. at. 38082 (to be codified at 28 C.F.R. § 58.25()).
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Most representatives of consumer groups, bankruptcy attorneys, and other
observers we spoke with believed that the predischarge debtor education
course was likely to help improve consumers’ financial literacy. As we
have noted in earlier reports, we believe that ensuring that Americans
have the knowledge and skills to manage their money wisely is a key
element in improving the economic health of our nation for current and
future generations.” Financial education efforts that seek to achieve goals
such as reducing Americans’ debt are key to helping improve our citizens’
economic security and our country’s economic growth.

Provider Fees Are
Generally Considered
Reasonable, Although
Fee Waiver Policies

Vary

The Bankruptcy Act requires that credit counseling and debtor education
providers charge reasonable fees for their services and provide these
services without regard to the client’s ability to pay. Trustee Program staft,
providers, and trade association representatives told us that most
providers charged around $50 each for their credit counseling and debtor
education sessions. This estimate was corroborated by survey data
collected from 107 providers by the National Foundation for Credit
Counseling.” Representatives of consumer groups and legal organizations,
as well as academics and others we spoke with, generally believed that the
fees credit counseling and debtor education providers had been charging
were reasonable.

The Trustee Program has required providers to disclose their fee
schedules in their applications, and, as of July 2006, has also required
providers to disclose their policies for reducing or waiving fees based on
the client’s ability to pay.” A program official told us that providers' waiver
policies are reviewed during the application process to ensure that they
are clear and objective, and noted that in some cases applicants had been
rejected for inadequate fee waiver policies.

“Ror example, see GAO, Minancial Literacy and Education Coman jon: Further
Progress Needed (o Ensure un Effective Nutional Strategy, GALY ! (Washington, .C.:
Dec. 4, 2006) and Hightights of a GAQ Foram: The Federal Governmend’s Role in
Dnproving Financial Literacy, 351 (Washington, D.C.: Nov. 16, 2004).

*National Foundation for Cregit, € ing, Ce - e g andd K ion Under
BAPCPA: Year One Report (Silver Spring, Md.: Oct. 16, 2006). This report provided data on
the agencies’ average revenne per session, which factored in cases where fees were
reduced or waived. However, the foundation provided us with the underlying data fromits
survey, which we used lo delermine the average price charged Lo consumers who did nol

e their fees reduced or waived.

Fed. Reg. at 38078-79 and 3808283 (to be codified at 28 C.F.R. §§ 68.15(c) and 58.253(j)).
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Providers’ policies for waiving fees varied. For example, the three largest
providers used differing criteria—one told us it waived fees for clients at
or below 150 percent of the poverty line, a second for clients at or below
120 percent of the poverty line, and a third based on whether the client
received free legal aid or had disability income. Providers we spoke with
generally said that they allowed counselors to use their discretion to waive
fees in additional circumstances as well. According to Trustee Program
data, the three largest providers waived their fees 4 percent, 15 percent,
and 26 percent of the time for credit counseling sessions, and 6 percent, 21
percent, and 34 percent of the time for debtor education courses.

The Bankruptcy Act does not specify what constitutes a client’s “ability to
pay.” In addition, the Trustee Program has not issued formal guidance on
determining a client’s ability to pay. Some providers told us that the lack
of guidance left them unsure about the criteria they should use and said
that additional guidance would be beneficial. Eight of the 22 comments to
the Trustee Program's interim final rule submitted by providers, industry
associations, and consumer groups requested that the program provide
guidance or clarification on what constitutes a client’s ability to pay.
Trustee Program officials told us that they were considering issuing a rule
that would formalize the criteria that providers should use to determine
clients’ ability to pay but that they had not made a final decision.

We believe that clearer guidance on determining clients’ ability to pay
could have several benefits, including reducing uncertainty among
providers, providing greater transparency, and ensuring compliance with
minimum standards. As such, our report recommends that the Trustee
Program issue formal guidance on what constitutes ability to pay. In
developing this guidance, the program should examine the reasons behind
the variations among providers in waiving fees. In addition, while this
guidance should set a minimum benchmark for determining when fees
should be reduced or waived, it should not limit or discourage providers
that may wish to waive fees for more clients than qualify under the
minimum benchmark. In its comment letter, the Trustee Program agreed
with our recommendation and said it will promulgate formal fee waiver
guidance in a rulemaking later this year.
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The Supply of
Providers Appears
Sufficient, and
Actions Are Under
Way to Address the
Challenges Some
Consumers May Face
Fulfilling the
Requirements

Before the Bankruptcy Act went into effect, some members of Congress,
consumer advocates, and others worried that not enough counseling
services would be available within the required time frame for people
filing for bankruptey. Our review of the limited data available and
anecdotal evidence indicated that the supply of credit counseling and
debtor education services has been adequate to meet the demand for these
services. When the Bankruptcy Act went into effect in October 2005, the
Trustee Program had approved 71 credit counseling and 76 debtor
education providers. By October 2008, this number had risen to 153 credit
counseling and 268 debtor education providers, including about a dozen
that provide services nationwide. A wide range of participants in the
bankruptcy process—including bankruptcey attorneys, a bankruptey court
representative, and service providers—told us that getting access to these
services in a timely manner had generally not been a barrier to filing or
receiving discharge of debts. Additionally, some noted that consumers
who called to schedule a credit counseling or debtor education session
were usually accommodated within 24 hours, and sometimes much
sooner.

An analysis of existing data suggests that in-person counseling and
education sessions are accessible to most of those who need them—
particularly in metropolitan areas—but are not easily accessible in certain
portions of the country. However, this concern is somewhat mitigated by
the fact that the great majority of clients appear to prefer telephone or
Internet counseling. Among participants in the process with whom we
spoke, the consensus was that debtors sought to conduct the counseling
and education sessions by telephone or Internet because these were the
quickest and most convenient methods for satistying the statutory
requirements.

Some policymakers, consumer advocates, and others have expressed
concern that the credit counseling requirement may create hardship for
some debtors by delaying their ability to file a bankruptcy petition and
receive the automatic stay that prohibits creditors from continuing to seek
payment. This stay can be very important to some debtors—for example,
those facing foreclosure on their homes. Some potential bankruptcy filers
may face certain challenges in accessing credit counseling and debtor
education. For example, consumer and language access advocates, as well
as representatives of bankruptcy attorneys, told us they were concerned
about the ability of some non-English speakers to receive counseling and
education services in their native languages in a timely and effective
manner. The Trustee Program has ongoing and planned measures in place
to allow consumers to better identify language and translation services
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offered by providers. The program’s Web site now allows users to identify
providers offering services in any one of at least 29 languages. A program
official told us that eventually the Web site should allow consumers to
search, by provider and location, for all languages and translation services
offered.

Finally, in some cases, individuals who were not represented by an
attorney have reportedly attempted to file bankruptcy petitions without
having met the prefiling credit counseling requirement. To help mitigate
this issue, the uniform set of Official Bankruptcy Forms used by the courts
was modified to include a separate exhibit that petitioners attach to attest
to compliance with the requirement. Further, the bankruptcy courts have
sought to make the requirement more prominent on their Web sites.

Madam Chairwoman, this completes my prepared statement. I would be
happy to respond to any questions you or other members of the
Subcommittee may have at this time.
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Ms. SANCHEZ. Thank you, Ms. Jones, for your testimony.

Before we begin the first round of questions there are several
documents that I would ask be admitted into the record without ob-
jection. I would like to submit the National Association of Bank-
ruptcy Trustees’ statement of President Eugene Crane on the Sec-
ond Anniversary of the Bankruptcy Abuse and Consumer Protec-
tion Act.

[The prepared statement of Mr. Crane follows:]

PREPARED STATEMENT OF EUGENE CRANE, PRESIDENT,
NATIONAL ASSOCIATION OF BANKRUPTCY TRUSTEES

Madam Chair Sanchez, Ranking Member Cannon, and other distinguished Mem-
bers of the Subcommittee, let me thank you for the opportunity to provide the views
of our Association to your Subcommittee on this very important subject.

The National Association of Bankruptcy Trustees (NABT) is an organization of
panel trustees, independent fiduciaries appointed in every chapter 7 bankruptcy
case. Of the approximate 1,200 such Trustees nationwide, the vast majority are
members of the organization. Our organization carries out the major work involved
in the bankruptcy system, handling thousands upon thousands of cases each year.
We protect both debtors and creditors from abuse of the system.

We carry out important public policy priorities as directed by the Congress, such
as insuring that child support orders are enforced, safeguarding patient health care
needs and records, and protecting pensions obligations. We help local, state and fed-
eral governments by being one of the largest collectors of back taxes in the U.S.

In most chapter 7 cases, the Debtors never appear before a judge, but are exam-
ined by the Trustees beginning with a review of the petitions filed, and a hearing
conducted by the Trustees to which creditors may appear and participate. Many
functions and required performance duties are contained in the Bankruptcy Act and
Bankruptcy Rules and the Office of the United States Trustee (U.S.T.) Acts to over-
see the carrying out of such duties. The U.S.T. is a part of the Justice Department.

The activities carried out are mandated by many provisions of the law, rules and
regulations, and are necessary and crucial to the operation of bankruptcy. The
Bankruptcy Abuse and Consumer Protection Act , (the “ACT”) effective October
2005, added many new and different duties to the Trustee. Trustees have an obliga-
tion to secure relief for honest but unfortunate debtors and to investigate filings for
abuse, wrongdoing and improper filings as well as to protect the interests of all par-
ties to a proceeding and, pursue and reduce to cash all assets available to insure
an equitable distribution of assets.

The NABT is committed to maintaining the effectiveness and fairness of the sys-
tem and to that end we believe there are several areas of the law that Congress
may want to look at with an eye toward implementation, in appropriate instances,
to allow trustees to effectively perform their duties and achieve the intended legisla-
tive purposes. Most importantly, adequate compensation will be needed to insure
continued operation by Trustees.

As with many complex and detailed new laws, some untested provisions proved
to be contradictory, burdensome and in some instances, difficult or too elaborate to
perform. NABT urges Congress to promptly address and remedy the ACT’s defects
and unforeseen consequences.

Let me discuss a few key aspects of the law and other key issues related to the
bankruptcy system.

ACT PROVISIONS

1. Notification of Child Support Claimants

Sec. 704(a)(10) of the ACT imposes a new notice requirement mandating service
of notices at filing and at discharge to all agencies and persons to whom a support
obligation is due. NABT is at work developing methods to implement the new
§704(a)(10), through which child support claimants will be notified of their rights
as creditors in Chapter 7 classes of Debtors from whom a support obligation is due.
We envision that this provision will, with the cooperation of the EQUST, be effec-
tively implemented through a series of procedures and notices provided by the panel
Trustee throughout the case. We believe that, through this process, claimants owed
domestic support obligations can and will be made aware of the options available
to them to enforce Court-ordered support.
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2. Additional Information Required of Debtors

NABT believes that the additional information which is required to be furnished
to the Trustee (and others), prior to the first meeting of creditors, will aid in the
identification and liquidation of assets for the benefit of creditors. We are actively
working on methods of delivery which allow us to effectively utilize the volume of
information which will be provided to us by each Debtor. Additionally, we will at-
tempt to insure that this information will remain confidential, and be used solely
for the purposes intended by the statute.

Review of this required information will serve to insure that all assets are dis-
closed and, where appropriate, applied to the payment of creditors’ claims. It will
also, in many cases, more adequately define the Debtors’ circumstances, which will
allow the panel Trustee to perform the job more effectively.

3. Waiver of Filing Fee

The amended 28 U.S.C. §1930 (f) (1) provides for the waiver of Chapter 7 case
filing fees for individuals with “income less than 150 percent of the income official
poverty line” if the Court determines the individual is unable to pay the fee in in-
stallments. Trustees are paid compensation of $60 for administering cases in which
no assets are available for liquidation. The funding for these fees is derived from
the Chapter 7 case filing fee [see 11 U.S.C. §330(b)(1 )j and Miscellaneous Bank-
ruptcy Court Fees prescribed by the Judicial Conference of the United States [see
11 U.S.C. §330(b)(2)].

There is no provision in the ACT for payment to Trustees where the filing fees
are waived. A statistical survey shows that the number of informa pauperis cases
where filing fees are waived ranges as high as 9.78% in some jurisdictions. Trustees
are now faced with a reduction in compensation for their work in administering
those cases. This apparent oversight needs to be corrected and a system established
to provide adequate funding for payment of Trustee fees in these cases.

4. Protecting Patient Records

The ACT adds a new §351 to the Code that provides a procedure for notification
and disposal of patient records in cases where the Trustee does not have sufficient
funds to pay for the storage of records in the manner required under applicable fed-
eral or state laws. The ACT fails to take into account that in some circumstances
Trustees will lack sufficient funds to comply with the procedure established under
§351. For example, under §351 Trustees are required to undertake various costly
actions including: storing records for one year; publishing a notice in one or more
appropriate newspapers; notifying every patient and appropriate insurance carrier
by mail; communicating by certified mail with each appropriate federal agency; and
destroying the records, It is estimated that these costs could range anywhere from
$3,500.00 in smaller cases (500 or fewer patients) to $35,000.00 in medium cases
(10,000 patients) and higher in large cases (up to 100,000 patients and more). If
Trustees do not have the funds to pay for the storage and notices required in § 351,
patient records may not be administered properly and could be lost.

The problem can be corrected by allowing a court in no asset or limited asset
cases, upon motion of the Trustee, to direct the person or persons responsible for
maintaining, storing or disposing of patient records under state law, prior to the ap-
pointment of the Trustee, to resume the responsibility of preserving the records. In
such circumstances, the responsible party would be directed, by court order, to per-
form the functions required under § 351.

5. Payment in Converted Cases

The ACT was intended to provide a mechanism and payment schedule for Chap-
ter 7 Trustees to receive compensation in cases converted or dismissed pursuant to
707(b). The ACT included changes to § 1326(b) of the Code specifying the payment
schedule to be applied if Trustees are allowed compensation due to the conversion
or dismissal of case under §707(b). These changes are inadvertently ineffective,
however, unless § 326 of the Code is also modified to provide for Trustee compensa-
tion in converted or dismissed cases. Under current judicial interpretations of § 326,
Trustees have been denied compensation in cases converted or dismissed under
§707(b) because Trustees have not actually disbursed or turned over monies to par-
ties in interest in such cases (which that statute requires as a prerequisite).

The problem can be corrected by adding a new subsection (e) to §326 to provide
that the Court may allow reasonable compensation for services rendered by the
Trustee, if the Debtor in a Chapter 7 case commences a motion to dismiss or convert
and such motion is granted, or if the case is converted from Chapter 7 to another
chapter, and the actions or positions of the Chapter 7 Trustee were a factor in the
conversion of the case. Since cases are most often converted from Chapter 7 to 13
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without the processing of a formal § 707(b) motion (a threat of a motion is often suf-
ficient), Trustees should be allowed compensation if their actions or positions were
a fact(;r in the conversion of the case (i.e., discovery of undisclosed or undervalued
assets).

Trustees have and will continue to direct those Debtors who have an ability to
repay some or all of their debts into a Chapter 13 repayment plan. It was the intent
of Congress to reward us for these efforts, and encourage our continued vigilance.

6. Avoiding Automatic Dismissal in Asset Cases

The ACT modifies §521 of the Code to compel an automatic dismissal of cases
where certain information is not timely provided. If a Debtor does not reaffirm or
surrender collateral within 45 days after the first meeting of creditors, the auto-
matic stay under §362(a) is terminated and the property “shall no longer be prop-
erty of the estate,” even if there is equity in that property for the benefit of the es-
tate.

The automatic dismissal language raises concerns insofar as it renders valuable
property “no longer property of the estate” and places it beyond the reach of the
Trustee or the court. Trustees may not be able to determine whether there are
unencumbered non-exempt assets to administer by the deadlines imposed under
§521, in part, because debtors who are dilatory in reaffirming/surrendering are
often unresponsive to trustees. Although trustees may ask for extensions of the
§521 deadlines, circumstances may prevent the trustee from having sufficient infor-
mation to support a motion for an extension of time.

7. Increase in “No Asset” Fee

Under the present law, Trustees receive $60 for administering Chapter 7 cases
in which “no assets” are liquidated. The last increase in this Trustee compensation
occurred in 1994, when the fee was raised from $45 to $60.

The ACT imposes new, and more duties on Chapter 7 Trustees. There are signifi-
cantly more documents to review, notification of specific classes of creditors (child
support claimants), a higher degree of scrutiny of the true economic status of indi-
vidual Debtors (review of income tax returns and payment advices prior to con-
ducting a Section 341 meeting of creditors), and more statistical reporting in order
to allow a monitoring of the effectiveness of the system.

NABT is actively involved in educating Trustees as to implementation of the ACT
and fulfillment of these new requirements. It is the statutory duty of Chapter 7
Trustees to acclimate themselves to the new system, so that they can continue to
properly administer bankruptcy cases.

Sixty dollars (the fee for the last 12 years) is not fair and adequate compensation
to administer a bankruptcy case. Our Association strongly believes that an increase
in this fee, even if it is moderately less than the $40 per case increase Congress
passed last year, is in order. Without a fee increase, many young attorneys will
choose not to become Trustees. This will make the system slower, more cumbersome
and less efficient for all parties involved, both debtors and creditors. There has been
bipartisan support for raising Trustee compensation for no asset cases. We again
urge the Congress to act on this increase without delay. We would also request that
any increase be subject to a consumer price index adjustments so that are fees are
not frozen as they have been for the past 12 years.

8. Percentage Compensation in Cases with Assets

Section 326 needs to be amended to address and provide for increased percentage
applications, particularly to small asset cases, if not to all asset cases. Trustees are
not paid on surplus distribution to debtors, but only on “all moneys disbursed or
turned over in the case by the trustee to parties in interest, excluding the debt-
or. . . .” The section should be amended to increase the percentage applications ex-
tending the 25% on the first $5,000 to the first $25,000, with commensurate adjust-
ments thereafter. An increase in this category would offset the small fee compensa-
tion we receive per case. Additionally, creditors and the public benefit if trustees
are adequately incentivized to locate assets that might be hidden from the bank-
ruptey court.

As we mentioned above, the figures in Sec. 326 should also be subject to consumer
price index adjustments every three years, like other parts of the bankruptcy code.
We know the Act provides for increases automatically for chapter 13 trustees (5
U.S.C. 5303); debtors’ exemptions (11 U.S.C. 522); involuntary case qualifying
amounts; chapter 13 qualifying amounts; preference actions; and many more, but
there is no increase for trustees.

This concludes my statement. NABT looks forward to working with you during
this Congress, particularly on the compensation issue which affects our members
ability to carry out this Act.
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Thank you.

Ms. SANCHEZ. Also, a document from the American Bar Associa-
tion with respect to the subject of today’s hearing, “Are Consumers
Really Being Protected Under the Act?”

[The information referred to follows:]

LETTER AND SUPPORTING DOCUMENTS FROM THE AMERICAN BAR ASSOCIATION, SUB-
MITTED BY THE HONORABLE LINDA SANCHEZ, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON COMMER-
CIAL AND ADMINISTRATIVE LAW

Jefending Wiberly
Pursutag &

AMTRICAM BAR ASSOCIATION Gavern

May 1, 2007
The Honorable Linda T. Sanchez The Honorable Chris Cannon
Chair Ranking Member
Subcommittee on Commercial Subcommittee on Commercial
and Administrative Law and Administrative Law
Committee on the Judiciary Committee on the Judiciary
U.S. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Re: Hearing on “The Second Anniversary of the Enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act [P.L. 109-8]: Are Consumers Really
Being Protected Under the Act?”, Scheduled for May 1, 2007

Dear Chairwoman Sanchez and Ranking Member Cannon:

On behalf of the American Bar Association (“ABA™) and its more than 415,000
members, T write to express our views concerning the subject of your Subcommittee’s
hearing on “The Second Anniversary of the Enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act [P.L. 109-8]: Are Consumers Really Being
Protected Under the Act?” We ask that this letter be included in the official record of
today’s hearing.

Although the ABA supports several narrow provisions in the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 (the “Act”) that allow direct appeals
of final bankruptcy orders to the courts of appeals and permit bankruptcy attorneys to
pay referral fees to nonprofit attorney referral programs, the ABA strongly opposes
three other provisions in the new law, explained more fully below, that dramatically
increase the liability and administrative burdens of bankruptcy attorneys while denying
effective legal representation to many Americans. Accordingly, the ABA has prepared
a draft “technical corrections” bill that would reverse these provisions in the new law,
and we encourage the Subcommittee to support this or similar legislation. We also
urge the Subcommittee to support legislation that would add a partnership bankruptcy
structure to the existing Bankruptcy Code.

Direct Appeals of Bankruptey Court Orders

The ABA strongly supports Section 1233 of the Act, titled “Direct Appeals of
Bankruptcy Matters to Courts of Appeals.” That section, codified at 28 U.S.C. § 158,
reflects a compromise reached between representatives of the ABA and the Judicial
Conference of the United States and established a procedure that allows parties to
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appeal certain bankruptcy court decisions, judgments, orders and decrees directly to the circuit
courts of appeals by means of a two-step certification and authorization process. The first step is a
certification by the bankruptey court, district court, or bankruptey appellate panel, acting on its own
motion or the request of a party, or all of the appellants and appellees acting jointly. The provision
requires the lower court to certity the direct appeal if (i) the bankruptcy court, district court, or
bankruptcy appellate panel determines that one or more of the standards are met or (ii) a majority of
the appellants and a majority of the appellees request certification and represent that one or more of
the standards are met. The provision also authorizes all of the appellants and appellees acting
jointly to certity a direct appeal. Once a direct appeal has been certified by the lower court, the
second step is authorization by the circuit court of appeals. Under this second step, while the court
of appeals is given discretion whether to accept the direct appeal, the ABA understood at the time
that direct appeals would be liberally granted once they were certified. Jurisdiction for the direct
appeal will exist only in those cases in which the court of appeals chooses to authorize it.

The ABA believes that the direct appeals system created by Section 1233 is a clear improvement
over the previous system of bankruptcy appeals. Under the earlier system, a bankruptcy order—
unlike other federal trial court orders—was subject to an additional level of review: the appeal first
had to go to either a district court or a bankruptcy appellate panel (“BAP”) before the appeal could
go to a circuit court. The two-level bankruptcy appellate process was extremely unusual. In our
view, the multi-tiered bankruptcy appellate structure worked poorly and imposed unnecessary
delays and costs on all parties. In addition, as stated in the Judicial Conference’s 1995 Long Range
Plan for the Federal Courts: “Under...[the previous] practice, district courts and BAP decisions are
not treated as stare decisis in other cases—resulting in a “patchwork’ of differing legal
interpretations that encourage forum shopping and undermine the national system of [a uniform]
bankruptcy law.” (p. 48) For these and other reasons, the bipartisan National Bankruptcy Review
Commisgsion voted unanimously in 1997 to support a direct appeals system.

Although the Act has not been in force long enough to generate conclusive data as to the effects of
the direct appeals provision, the ABA believes that over time, the new system—which parallels the
track of civil appeals much more closely than the earlier bankruptcy appellate system—will result
in:

e Faster final decisions;

e Greater certainty, uniform interpretation, and decisions of precedential value with respect to
key bankruptcy issues; and

® Reduction in unnecessary bankruptcy litigation.
Ultimately, the ABA believes that the direct appeals system created by the Act will aid in achieving

the important goal of reducing the time and costs associated with the bankruptcy process and will
also assist in harmonizing bankruptcy laws and non-bankruptcy laws generally.
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Sharing Fees with Nonprofit Attorney Referral Programs

The ABA also supports Section 326 of the Act, titled “Sharing of Compensation,” which amended
Section 504 of the Bankruptcy Code to allow bankruptcy attorneys to pay referral fees to bona fide
public service attorney referral programs. See 11 U.S.C. § 504. These nonprotit attorney referral
programs, many of which are affiliated with state and local bars around the country, provide a
valuable and highly visible service to the community by serving two critical functions: providing
information to consumers about their legal concerns and, it appropriate, making a referral to an
attorney who is capable of providing appropriate legal services to the consumer. Most of these
referral programs in the U.S. support their operations by charging a percentage fee to each attorney
who receives a case from the service, and this system has been very effective in the roughly 34
states that currently utilize this system.

Prior to the passage of the Act, the language of Section 504 of the Bankruptcy Code inadvertently
prohibited bankruptcy attorneys from sharing their fees with these nonprofit lawyer referral
programs. In particular, previous Section 504 of the Code prohibited fee-splitting arrangements
except where (1) a person is a partner or otherwise associated with an individual compensated from
an estate or (2) an estate-compensated attorney for a creditor who filed an involuntary case under
Section 303 is assisted by another attorney. But this prohibition was similar to the general fee
splitting prohibition applicable to all other types of lawyers contained in the ABA Model Rules of
Professional Conduct, for which an exception had been made specifically for public service lawyer
referral programs. By eliminating this irrational distinction between bankruptcy and non-
bankruptcy lawyers and allowing the former to pay referral fees to nonprofit attorney referral
programs, Section 326 of the Act has made a substantial contribution to the financial health of these
nonprofit referral programs. As a result, this provision in the Code has benefited—and will
continue to benefit—many thousands of consumers around the nation every year.

Bankruptey Attorney Liability Pro ns

The ABA and over 25 state and local bars throughout the country strongly oppose those provisions
in the new law that require debtor bankruptcy attorneys to: (1) certify the accuracy of the debtor’s
bankruptcy schedules, under penalty of harsh court sanctions [see Section 102, codified at 11
U.S.C. §707(b), er al,, and Section 319]; (2) certify the ability of the debtor to make future
payments under reaftirmation agreements [see Section 203(a), codified at 11 U.S.C. § 524]; and (3)
identify and advertise themselves as “debt relief agencies” subject to a host of new intrusive
regulations that interfere with the confidential attorney-client relationship [see Sections 227-229,
codified at 11 U.S.C. §§ 526-528]. The ABA believes that these attorney liability provisions in the
Act, discussed in greater detail below, have been highly detrimental to the nation’s bankruptcy
system and should be repealed.

(€7 Certification of Bankruptcy Schedules and Related Atrorney Sanctions

The ABA strongly opposes the language in Sections 102 and 319 of the Act that requires the
debtor’s attorney to certify the accuracy of all factual allegations in the debtor’s schedules of assets
and liabilities and subjects the attorney to harsh court sanctions if any factual inaccuracies result in
the dismissal of the debtor’s Chapter 7 bankruptcy petition or in its conversion to a Chapter 13.
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During House-Senate conference committee negotiations in 2002 on a previous version of the
legislation (i.e., H.R. 333), the provision requiring the court to impose sanctions against attorneys
for inaccurate bankruptcy schedules was replaced with a discretionary standard. Although that
change was a significant improvement, the final language contained in Sections 102 and 319 of the
Act still has had a significant negative impact on bankruptcy attorneys, debtors, and the bankruptcy
system.

Prior to enactment of Sections 102 and 319, the debtors themselves were solely responsible tor the
accuracy of the schedules they filed with the bankruptey court, and they were required to sign and
certity these schedules under penalty of perjury. Tf the debtor filed false schedules, he or she was
subject to strict sanctions and criminal penalties, including stift fines and up to five years in prison.
In addition, Bankruptcy Rule 9011 required both debtor and creditor bankruptcy attorneys, like all
other attorneys appearing in federal courts, to certify that pleadings and other items that they
prepare are supported by the facts before they are filed with the court. This rule, which was
identical in form and substance to Federal Rule of Civil Procedure 11, applied to all pleadings and
motions filed with the bankruptcy court. By its own terms, however, Rule 9011 did not apply to the
bankruptcy schedules listing the debtor’s financial information. Because those schedules are
prepared almost entirely with information supplied directly by the debtor, Rule 9011 allowed
bankruptcy attorneys to rely in good faith upon the accuracy of this information provided by the
client. Therefore, the debtor alone was held responsible for the truthfulness and accuracy of the
schedules.

Sections 102 and 319 of the Act changed existing law by creating a new and higher standard for
debtor bankruptcy attorneys that goes well beyond the standards imposed upon other attorneys. By
creating new subsections 4(A) — (D) to 11 U.S.C. § 707(b) and modifying Rule 9011, Sections 102
and 319 for the first time began to hold the debtor’s attorney—instead of the debtor—tinancially
responsible for any factual errors contained in the debtor’s bankruptey schedules. Therefore, if
even innocent errors in the schedules result in the dismissal of the petition or in its conversion to a
Chapter 13 proceeding, the debtor’s attorney now can be held financially responsible unless it is
proven that the attorney conducted a time-consuming and costly investigation of these factual
allegations before the filing.

In addition, while previous Bankruptcy Rule 9011 held all bankruptcy attorneys to the same
standards, Sections 102 and 319 of the Act unfairly discriminate between debtor and creditor
attorneys. These sections provide that if the debtor’s schedules are found to violate Rule 9011 and
the debtor is denied a discharge under the means test outlined in the Act, the debtor’s attorney will
be subject to harsh court sanctions and could be held personally liable for the attorneys’ fees of the
trustee or bankruptcy administrator who contested the discharge, as well as civil penalties. Because
malpractice carriers have indicated they will exclude this new liability from coverage under their
policies or charge substantially higher rates and/or deductibles, the debtor attorney’s exposure will
be even greater. In contrast, attorneys representing creditors were not required to certify the
accuracy of their clients’ factual information and were not subjected to any comparable new
sanctions under the new law.

The new standards outlined in Sections 102 and 319 of the Act also have fundamentally altered the
attorney-client relationship in bankruptey cases. It has transformed the attorney from an advocate
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to a detective and informer. The legislation created an unwaivable conflict of interest because the
attorney is unable to accept information provided by the client at face value without risking liability
if the information later proves to be inaccurate. Further, the debtor’s attorney now is required to
independently verify the client’s factual representations.

Requiring the debtor’s attorney to verify all of the client’s representations has raised significantly
the cost to the debtor of filing for bankruptcy. As a result of the new obligations and liability
imposed on attorneys by Sections 102 and 319, many bankruptcy lawyers will no longer agree to
accept debtors’ cases because they are not willing to become their client’s insurer. Tn addition,
those bankruptcy lawyers who continue to represent debtors now are forced to charge substantially
higher fees (which many debtors are unable to afford). Therefore, the practical effect of these
provisions has been to deny many debtors timely, effective, and affordable representation just when
they need it most. For all of these reasons, the ABA believes that Section 319 and new subsections
4(A), (B), and (D) contained in Section 102 are counterproductive and should be repealed.

2) Certification of Reaffirmation Agreements

The ABA also opposes those provisions in Section 203(a) of the Act that require attorneys to certify
the debtor’s ability to make future payments under reaffirmation agreements.

Under previous law, a debtor was not required to accept the discharge of all outstanding debt.
Instead, the debtor could choose to reaffirm certain debts—and retain liability for these debts—if
the attorney certified that the decision was voluntary and would not create undue hardship for the
debtor or the debtor’s dependants. Section 203(a) changes these procedures by again imposing new
burdens on the debtor’s attorney. Unlike the previous law, which simply required the debtor’s
attorney to certify in writing that the reaffirmation agreement was voluntary and would not cause
the debtor undue hardship, the new provisions require the attorney to certity that “the debtor is able
to make the [reaffirmation] payment,” in cases where there is a presumption of undue hardship
under the debtor’s budget (i.e., if the debtor’s monthly income is less than monthly expenses,
including the reaffirmation payments).

Bankruptcy attorneys are not accountants and are neither trained nor equipped to conduct extensive
audits of their clients’ finances, nor do they make financial or household budgeting decisions for
their clients. Indeed, this is not the attorney’s proper role, and any attempt to force the attorney to
assume these duties will substantially increase the cost of representing a debtor in bankruptcy.
Therefore, this certification requirement, like the certification requirement in Sections 102 and 319,
has discouraged many attorneys from representing debtors, while forcing the remaining debtors’
attorneys to charge higher fees to cover the substantial additional costs and risk.

The new certification requirement contained in Section 203(a) of the Act also creates strong
conflicts of interest between the debtor and the attorney in those instances when the debtor wants to
reaffirm a debt and instructs the attorney to certify the debtor’s ability to make payments. Tf the
attorney follows the client’s directive, the attorney may become subject to sanctions under
Bankruptcy Rule 9011—or to a lawsuit by the creditor—if the debtor later proves unable to pay the
reaffirmed debt. This new mandate is particularly unfair because creditor’s attorneys are not
subject to sanctions under Rule 9011 for their clients’ false disclosures or illegal collection practices
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even if they acted in bad faith for vexatious purposes. For all of these reasons, the ABA believes
that the provisions in Section 203(a) requiring debtors attorneys to certify their clients’ ability to
make reaffirmation payments are inappropriate and should be repealed.

(3)  ‘Debt Relief Agency” Provisions

The ABA also strongly opposes those provisions in Sections 227-229 of the Act that require
bankruptcy attorneys to identify and advertise themselves as “debt relief agencies” and then comply
with a host of new intrusive and burdensome regulations. These provisions confuse the public,
seriously interfere with the attorney-client relationship, and impose unfair additional burdens and
liability on debtors” attorneys that constitute an unjustitied government invasion of the relationship
between private attorneys and their clients.

Under these provisions, any “person”—including both bankruptey attorneys and non-attorney
“bankruptey petition preparers”™—who assists individual debtors with their bankruptcies in return
for compensation is deemed to be a “debt relief agency.” Unfortunately, the provisions fail to take
into account any of the important differences between attoreys and non-attorneys providing
bankruptcy services. Under current law, only attorneys are permitted to give legal advice, file
pleadings, or represent debtors in bankruptcy hearings. In addition, unlike non-attorney bankruptcy
petition preparers, only attorneys are licensed by the state in which they practice, bound by canons
of ethics, and subject to discipline by the courts in which they practice. More importantly, only
those communications between the debtor and his or her attorney are protected by the attorney-
client privilege. Requiring both attorneys and non-attorney bankruptcy petition preparers to
advertise themselves as “debt relief agencies” obscures these important distinctions while creating
substantial confusion among the public.

The “debt relief agency” provisions in the Act also interfere with the attorney-client relationship in
a variety of ways. Because the definition is worded so broadly, it may be construed to apply not
Jjust to bankruptey attorneys, but also to family attorneys, tax attorneys, criminal and civil defense
attorneys, and general practitioners who, in the course of representing their clients, are compelled to
advise them to consider filing bankruptcy to protect their rights. This jeopardizes the attorney’s
ability to properly advise his or her client regarding their legal rights.

Any attorney who assists a client with bankruptcy is subject to a long list of new regulations under
the new law. In particular, such attorneys now are required to provide lengthy written disclosure
statements to potential and existing bankruptcy clients that explain the bankruptcy system and
provide general, government-approved legal advice. In addition, attorneys now are required to
advise the debtor in writing that the debtor need not be represented by a lawyer in the bankruptcy or
in related litigation, which in many cases is bad advice.

By requiring that the debtor’s attorney provide the debtor with preprinted, government-approved
legal advice on bankruptcy law, and by forcing the attorney to state in writing that the debtor need
not even retain a lawyer, the Act usurps the attorney’s role as the proper legal representative of the
debtor. Perhaps even more troubling, the Act also prohibits the attorney from giving certain proper
pre-bankruptey planning advice to the client, including advice to pay certain lawful obligations or
to incur certain debts. In fact, these provisions are worded so broadly that the attorney could be
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subject to liability merely for making an unsuccessful attempt to help the client restructure the debt
to avoid bankruptcy. These provisions, which dictate the types and content of legal advice that an
attorney can and cannot render to his client, are particularly destructive of the attorney-client
relationship.

Sections 227-229 also require attorneys to provide the debtor with a written contract, and if the
contract fails to comply with each of the detailed requirements outlined in the Act, it could become
void and unenforceable. Furthermore, if the debtor’s attorney fails to follow any of the many
technical requirements of the Act, the attorney could forfeit the entire fee and could be sued in state
or federal court by the debtor, the trustee, or state law enforcement officials for actual damages,
civil penalties, attorneys™ fees, and costs. Although pre-existing law and ethical rules already
required all attorneys to provide quality legal representation to their clients, Sections 227-229 go
well beyond those general standards and unfairly subject just one type of attorney—debtors’
bankruptcy attorneys—to a far stricter standard than attorneys in any other field of practice.

In addition, Section 229 also seeks to micromanage the bankruptcy attorney’s advertising by
requiring the attorney to include a conspicuous—and awkward—statement in all its advertising
stating that “We are a debt relief agency. We help people file for bankruptcy relief under the
Bankruptcy Code.” No such requirements apply to creditors’ attorneys under the Act. These new
advertising regulations could conflict with the well-established advertising rules that have already
been established by many state supreme courts and state bars and will confuse the public. In
addition, requiring attorneys to label themselves as “debt relief agencies” will discourage general
practitioners and bankruptcy professionals who have a consumer and business, debtor and creditor
practice from advertising the availability of bankruptcy services, thus limiting consumer bankruptcy
representation to attorneys with narrower practices.  For all of these reasons, the ABA believes
that the Act should be amended to exempt attorneys—who are already heavily regulated by their
respective state courts, state bars, and federal courts—from the coverage of the “debt relief agency”
provisions contained in Sections 227-229.

In recent months, the constitutionality of certain “debt relief agency™ provisions in the Act has been
called into serious question by the federal courts. Several different U.S. District Courts have held
that as a matter of law, the portion of the debt relief agency provisions in the new statute prohibiting
the rendering of certain legal advice violates the attorney’s First Amendment rights. See Susan B.
Hersch v. United States, 347 B.R. 19 (N.D. Tex. 20006) and Oisen v. Gonzales, 350 B.R. 906 (D. Or.
2006). 1n addition, a number of courts have held that the term “debt relief agency” does not apply
to licensed attorneys, but that if it did apply, it would violate the attorneys’ First Amendment rights.
See, eg, Milavetz, Gallop & Milavetz P A. v. United States, 355 B.R. 758 (Minn. 2006); and 7n
Re Reyes, 2007 WL 136934 (Bankr. S.D. Fla.). Meanwhile, on May 11, 2006, the Connecticut Bar
Association and the National Association of Consumer Bankruptcy Attorneys filed suit in U.S.
District Court in Connecticut challenging the constitutionality of the Act’s debt relief agency
provisions. See Connecticut Bar Association v. United States, No. 3:06-cv-00729 (D. Conn.) The
suit seeks a preliminary injunction prohibiting application of these provisions to attorneys, but

the court has not yet set a hearing date.

All three attorney liability provisions outlined above, taken together, have been highly detrimental
to the nation’s bankruptcy system and substantially reduced the availability of pro bonolegal
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representation. These provisions have discouraged many attorneys from agreeing to represent
debtors at all and are making bankruptcy representation unaffordable for countless numbers of
Americans. In addition, these provisions already have discouraged many attorneys from providing
essential pro bonobankruptey services to the nation’s poor. Indeed, since the Act became law,
many large law firms that previously encouraged its lawyers to provide pro bonobankruptey
representation to the poor are now instructing their lawyers that because of the new attorney-
liability provisions in the Act, they may not accept any more such cases. With fewer attorneys
available to represent debtors, many more debtors have been forced to file their bankruptcies pro se,
without first obtaining adequate advice regarding the necessity or advisability of filing for
bankruptey. Unless these provisions are remedied, they will continue to have an adverse effect on
debtors, creditors, and the bankruptey system as a whole.

The ABA has prepared a draft “technical corrections” bankruptcy bill that would correct the
problems created by the bankruptcy attorney liability provisions in P.L. 109-8, and the text of the
draft bill is attached as Appendix A. Instead of unfairly punishing attorneys who provide legal
services to debtors in bankruptcy, the draft bill would replace the harmful attorney liability
provisions in P.L. 109-8 with new language instructing the courts to more vigorously enforce
existing Bankruptcy Rule 9011 when misconduct by any attorney or party in the case is shown. The
draft bill also would amend the definition of "debt relief agency" in the Act to exclude attorneys
(who are already licensed and heavily regulated by their state supreme courts, state bars, and federal
courts) while leaving these new regulations in the bill in place for the non-attorney bankruptcy
petition preparers (who are now largely unregulated). The draft bill would reduce fraud and abuse
in a far more effective an equitable manner, and we urge all members of the Subcommittee to
support this or similar legislation.

Partnerships in Bankruptcy

The ABA also believes that the Bankruptcy Code could be further improved by enacting legislation
that would add a partnership bankruptey structure to the Code.

Partnerships are a popular vehicle for doing business. Partnerships include the two person small
business, the single asset real estate venture, and the large professional service firm. By its nature,
the general partnership does not afford limited liability to its members. Rather, the liability of
general partners for partnership debt is determined by state law and the partnership agreement.
Consequently, the determination and enforcement of liability for the debts of an insolvent
partnership involves a multitude of difficult and seemingly unanswerable questions.

The complexities of the intersection between partnership and insolvency laws have defied
resolution. The result is that currently only one provision of the Bankruptcy Code—11 U.S.C.

§ 723—addresses a partnership bankruptcy. This section authorizes the trustee of a partnership in a
Chapter 7 liquidation to claim and collect a deficiency of the partnership estate from a general
partner and does not apply to Chapter 11 reorganizations.

In 1996, the ABA adopted policy recommending that Congress enact legislation providing for the
administration and resolution of partnership cases under the Bankruptcy Code. The proposed
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amendments to the Bankruptcy Code, and the ABA resolution endorsing these amendments, are
attached as Appendix B.

The estate of many partnerships, especially professional or service partnerships, can be preserved
only by the Chapter 11 process. This fact has been exemplified by a number of bankruptcies
involving insolvent professional partnerships, all of which involve remarkably similar facts.! Each
involved either a large law or accounting firm which sought Chapter 11 bankruptey relief to wind
up its affairs. Tn each case, the bankruptcy court was forced to formulate a remedy that would
encourage voluntary contribution by general partners to maximize the distribution of property of the
state and simultaneously avoid unnecessary bankruptcy filings by partners and unnecessary
litigation. Tt also became clear in each case that the issuance of an injunction or its equivalent to bar
future actions against contributing partners was the sine gqua non of the confirmed plan.

The ABA has carefully evaluated the problems and solutions set forth in the foregoing cases in
formulating the proposed amendments to the Bankruptcy Code. The extended stay, which is
analogous to a permanent injunction, is a key factor of the amendments. Although the foregoing
cases involve large professional partnerships, the problems encountered and the resolutions
embraced are equally applicable to all partnership bankruptcy cases.

The ABA believes that the Bankruptcy Code should be amended so that a partnership bankruptcy
will trigger an automatic stay of a limited duration of sixty days. Although general partners may be
liable for some or all of the debts of the partnership under non-bankruptcy law, the courts have
generally given heed to the literal language of the Bankruptcy Code and its legislative history
negating the argument that the property of a partnership includes the property of its member general
partners. Thus, the automatic stay has been generally held not to bar actions, proceedings, or acts
directed against a general partner or its property.

Experience in the administration of partnership cases has demonstrated the crucial importance in
Chapter 11 partnership cases of the issuance of an injunction against the enforcement of partnership
creditors’ rights against general partners and their property. The automatic stay will prohibit
partnership creditors from exercising their collection efforts against partners or partners’ property.
The purpose of the automatic stay is to preserve the partners’ property for distribution in the
partnership case. By obviating the necessity for the partnership trustee or the partnership as a
debtor-in-possession to seek and obtain an injunction against actions, proceedings and acts by
partnership creditors directed against general partners, the extended stay accomplishes the same
purpose and result for the benefit of the partnership creditors, insofar as the general partner’s assets
liable for the partnership debts are concerned, as the automatic stay of Section 362 does with
respect to the partnership assets.

Further, the American Bar Association proposes an amendment that would allow the stay to be
extended to non-debtor partners as a part of the confirmation of a plan. Courts should be permitted
to issue an extended stay of actions, proceedings and acts against a general partner in a partnership

" These bankruptcy cases studied by the ABA include the following: (1) Findey, Kumble. Wagner. Heine, Underberg.
Manley, Myerson & Casey (Bankr. SD.N.Y.): (2) Myverson & Kuhn (Bankr. SDN.Y.); (3) Laventhol & Horwath
(Bankr. SDN.Y.); (4) Heron, Burchetic, Ruckert & Rothwell(Bankr. D.D.C.). and (5) Gaston & Snow (Bankr.
S.D.N.Y.).
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case when the general partner has made a contribution to the payment of the partnership’s debts, or
assumed a commitment to make such a contribution in accordance with the provisions of a
confirmed plan or order confirming a plan. Experience has demonstrated that recoveries by
partnership creditors may be significantly enhanced it general partners can be persuaded to
contribute to a recovery pool, post-petition future earnings, exempt property, and other assets not
otherwise available to partnership creditors, in exchange for protection against collection suits by
partnership creditors and suits for contribution and indemnification by copartners and the trustee of
the partnership or the partnership as a debtor-in-possession.

Without the extended stay, individual creditors would sue individual general partners, and general
partners would then cross-claim against each other for contribution and sue the debtor for
indemnification. The probable result would be a costly and time-consuming web of litigation
replete with attendant attachments, garishments and executions. Personal bankruptcy would be a
likely consequence for many. By preventing a haphazard scramble for the assets of general
partners, and by facilitating an orderly distribution scheme, the permanent injunction under the
extended stay ensures that general partners will be protected and that creditors’ recoveries will be
maximized. The extended stay should not bar actions, proceedings, or acts against general partners
who do not assume a commitment or fail to fulfill a commitment to pay partnership debts. The
extended stay does not constitute nor may it be deemed to be a release of joint tortfeasors. Because
the extended stay is tied to confirmation of a plan, compliance with the “best interests of creditors”
test, which is inherent in the confirmation process, is ensured.

In sum, the ABA urges the Subcommittee to support legislation, generally in the form of the
attached Appendix B, to establish a partnership bankruptcy structure in the Code. As part of this
new structure, the ABA endorses an automatic stay inhibiting post-bankruptcy suits against general
partners for partnership liabilities, to remain in effect for sixty days after a bankruptcy filing. The
ABA also believes that such an amendment should include automatic stays of transfers outside the
ordinary course of non-bankruptcy property by general partners of the filing partnership.

Thank you for considering the views of the ABA on these important bankruptcy matters. If you
would like more information regarding the ABA’s positions on these issues, your staff may contact
our senior legislative counsel for bankruptcy law issues, Larson Frisby, at (202) 662-1098.

Sincerely,

Dizsere A Condoman

Denise A. Cardman
Acting Director

cc: All members of the House Judiciary Subcommittee on Commercial and Administrative Law
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APPENDIX A

1107E CONGRESS
1ar SEssioN

o amend title 13, United States Code, to make technical amendments
relating to bankruptey, and for other purposes.

IN THE . OF THE UNITED STATES

i i0ETOGRCEG the following bill; which was resd twice and referred to
the Committee on

A BILL

To amend title 11, United States Code, to make technical amendments relating

to baniguptcy, and for other purposes.

1

[

Be it enacted by the Senate and House of Represeniatives of
the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Bankmpicy Reform Technical
Amendments Act of 20077,
SEC. 2. EFFECTIVE DATE.

This Act and the amendments made by this Act shall become

effective on the date of enactment of this Act.
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TITLE I—ATTORNEY SANCTIONS
SEC. 101. SIGNATURE OF ATTORNEY

Section 707(b)(4) of title 11, United States Code, is amended
to read as follows:
“(4) The signature of an attorney on a petition, pleading, or
written motion shall constitute a certification that the attorney has—
(A) performed a reasonable investigation into the
circumstances that gave rise to the petition, pleading, or
written motion; and
(B) determined that the petition, pleading, or written
motion—
(i) is well grounded in fact; and
(ii) is warranted by existing law or a good faith
argument for the extension, modification, or reversal of
existing law and does not constitute an abuse under
paragraph (1).”
SEC. 102. GROUNDS FOR AWARD OF COSTS
Section 707(b)(5)(A)(i)(IT) of title 11, United States Code, is
amended by striking “requirements of clauses (i) and (ii) of paragraph
(4)(C)” and inserting “requirements of clauses (A) and (B) of
paragraph (4)”.
SEC. 103. REAFFIRMATION AGREEMENT CERTIFICATIONS
Section 524(k)(5) of title 11, United States Code, is
amended—

(1) by striking subparagraphs (B) and (C); and
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(2) by striking “consist of” and all that follows through

“(A) The following” and inserting “consist of the following”.
SEC. 104. DEFINITION OF DEBT RELIEF AGENCY.

Section 101 (12A) of title 11, United States Code, is amended
by inserting ¢, other than an attorney or an employee of an attorney,”
after “means any person”.

SEC. 105. DISCLOSURES.
Section 527(b) of title 11, United States Code, is amended—
(1) by striking “AN ATTORNEY OR” each place that
term appears and inserting “A”; and
(2) by striking “THE ATTORNEY OR” and inserting

“THE”.

SEC. 106. SENSE OF CONGRESS REGARDING ENFORCEMENT

OF RULE 9011 OF THE FEDERAL RULES OF
BANKRUPTCY PROCEDURE.

Title 11 of the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (Public Law 109-8, 119 Stat. 75) is amended
by striking section 319 and inserting the following:

“SEC. 319. SENSE OF CONGRESS REGARDING
ENFORCEMENT OF RULE 9011 OF THE
FEDERAL RULES OF BANKRUPTCY
PROCEDURE.

“It is the sense of Congress that significant fraud and abuse

exists in the bankruptcy system, and that in order to curb such
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4
1  fraud and abuse, Federal bankruptcy courts should vigorously
2 enforce rule 9011 of the Federal Rules of Bankruptcy procedure

3 (11 US.C.App).”
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APPENDIX B

RESOLUTION ADOPTED BY THE
HOUSE OF DELEGATES
OF THE
AMERICAN BAR ASSOCIATION
AUGUST 1986%

RECOMMENDATION

RESOLVED, That the American Bar Association approves the propesed amendments 1o
the Bankrupicy Code generally in the form attached as Appendix A dated May, 1996, to the
Report accompanying this Recornmendation and urges that the proposed amendments be
approved and adopted by the National Bankruptcy Review Commission and Congress as the
basis for admindstration and resolution of partnership cases under the Bankruptey Code.

*Note: The “Recorumendation” and “Proposed Amendments,” but not the “Report,” constitute
official ABA policy.
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REPORT

The Ad Hoc Committee is comprised of representatives from the Tax, Partnership, and
Business Bankruptcy Committees. The Ad Hoe C i has proposed d to the
Bankruptey Code which form the basis for administration and resolution of partnership cases under
the Bankruptcy Code. The proposed amendments to the Bankruptcy Code are attached as Appendix
A.

An overview of the proposed amendments is found in an article by Morris W. Macey and
Frank R. Kennedy entitled “Partnership Bankruptey and Reorganization: Proposals for Reform,”
which appears in Volume 50, Number 3 of Tue Busmess Lawyer. Professor Kennedy, the original
Reporter for the Bankruptcy Code, has served as the Reporter for the Ad Hoc Committee.

The Ad Hoc Committee has always conducted open ings. Consequently, there has been
broad based participation in the work of the Committee,

Partnerships are a popular vehicle for doing business. Partmerships include the two person
small business, the single asset real estate venture, and the large professional service firm. By its
nature, the general partnership does not afford limited liability to its members. Rather, the liability
of members of a partnership for debts of the partnership is determined by state law and the
partnership agreement. Consequently, the determination and enforcement of liability for the debts
of an insolvent partnership involves a multitude of difficult and seemingly unanswerable questions.

The complexities of the intersection between partnership and insolvency laws have defied
resolution. The result is that currently only one provision of the Bankruptcy Code — 11 US.C. §
723 — addresses a partnership bankruptcy. This section authorizes the trustee of a partnership in a
Chapter 7 liquidation to claim and collect a deficiency of the partnership estate from a general
partner and does not apply to Chapter 11 reorganizations.

The estate of many par hips, especially | | or service par hips, can be
preserved only by the Chapter 11 process. This fact has been exemplified by five récent
bankruptcies involving insolvent professional partnerships: (1) Finley, Kumble, Wagner, Heine,

Underberg, Manley, Myerson & Casey (Bankr. SDN.Y.); (2) Myerson & Kuhn (Bankr. S.D.N.Y.);
(3) Laventhol & Horwath (Banks. S.DN.Y.); (4) Heron, Burchette, Ruckert & Rothwell (Barnkr.
D.D.C.); and (5) Gaston & Snow (Bankr. S.D.N.Y.). .

These five cases involve remarkably similar facts. Each involved either a large law or
accounting firm which sought Chapter 11 bankruptcy relief to wind up its affairs. In each case, the
bankruptey court was forced to formulate a remedy that would encourage voluntary contribution by
general partners to maximize the distribution of property of the estate and simultaneously avoid
unnecessary bankruptoy filings by partners and unnecessary litigation.

In each of the cases it was clear that the i of an injunction or its equivalent to bar
future actions against contributing partners was the sine qua non of the confirmed plan. As the
Court stated in Heron, Burchette, 148 B.R. 660, 667 (Bankr. D. D.C, 1992):

OH129260.01 1




90

The injunction is also essential to provide maximum
payout and fair distribution under the plan. The
absence of an injunction would result in extensive
litigation and personal bankruptcies for many
partners. Many smaller creditors would not be able to
maintain their claims as it would not be worth the
cost. Thus, the entry of the permanent injunction
benefits all the creditors being enjoined and is
consistent with the Code's goal of maximizing return
on a collective basis to all creditors.

The Ad Hoc C i full b d the probl and solutions set forth in the
fc ing cases in fi lating the proposed d to the Bankruptcy Code. The ded
stay, which is analogous to a p ion, isa key factor of the amendments. Although
the foregoing cases involve large fessional the d and the

resolutions embraced are equally apphcab]e to all partnexshxp bankruptcy cases. - The resuit of the
‘Ad Hoc Committee's work are the amendments, which propose a new Subchapter IV of Chapter 5
of the Bankruptcy Code.

Under proposed amendment § 563, a bankruptcy of a partnership will trigger an automatic
stay of a limited duration of sixty days. The automatic stay will prohibit partnership creditors from
exercising their collection efforts against partners or partners' property. The purpose of the
automatic stay is to preserve the partners' property for distribution in the partnership case.

Proposed amendment § 564 allows the stay to be extended as nondebtor partners as a part
of the confimmation of a plan. Because the extended stay is tied to confirmation of a plan,
compliance with the best interests of creditors test, which is inherent in the confirmation process,
is ensured.

Proposed amendment § 565 further requires disclosure by partners of their assets and
hablhnes as a condition of the continuance of the stay. Prop d § 566 prohibits the
partici from di ing of their property other than in the ordinary course e of business

P

or for ordmaxy and usual personal purposes during the course of the stay.

Respectfully Submitted:

Herbert S. Wander, Chair
Section of Business Law

CHO12926001 2
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APPENDIX A

PROPOSED AMENDMENTS TO THE BANKRUPTCY CODE
RELATING TO PARTNERSHIPS

May, 1996

Chapter 1--General Provisions . ... ......c..eotonrnrtunnnennnunenennnns. 1

§ 101(26A) Definition of general partner ....................... 1

Chapter 3--Case AMIMISITANON .+« . ...\ e o\ oottt e e e et aaeeeee e 1
Subchapter I-C tofaCase ...... ..

§ 303(b)(4) Involuntary cases

Chapter 5--Creditors, the Debtor, and the Estate . .
Subchapter I-The Estate .. .........oievvnnnnnn...
§ 541(a)(3) Property of the estate

Subchapter IV--Cases of Partnerships ......................
561 Rules applicable to former partners
§ 562 Rights of partnership trustee against general partners . ... ... 3
§ 563 Temporary stay of proceedings and acts against general partner$0
§ 564 Extended stay of proceedings and acts against general partners
under a confirmed plan ........... .. .. ... ..,
§ 565 Disclosure by general partner .. ............. .
§ 566 Stay of transfer of nonpartnership property
§ 567 Duty of trustee respecting information as to applicability
of §§ 563, 565, and 566 ........... e, 18
§ 568 Appointment of committee of general partners .......... 18
§ 569 Denial of dischargeability b of imputed mi: duct or
liability of copartner . .......c...couiiviininnen e, 19
Chapter 7-Liquidation . .. ...ttt it e it e
Subchapter 11--Collection, Liquidation, And Distribution of The Estate . . .
§ 723 Repealed . ..........0oiiiivenn...

§ 726(b) Distribution of property of the estate
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CHAPTER 1--GENERAL PROVISIONS

§ 101. Definition of a general partner

(26A) except as provided in section 561, “general partner” means an entity that as 2
result of an existing or former status as an actual or purported general partner in an existing,
former, predecessor, or affiliated partnership, is liable under applicable nonbankruptcy law
for one or more of the debts of the partnership.

Comment

When the Bankruptcy Code refers to “general partner,” the reference includes any
entity that is liable for the debts of a partnership by reason of a status as a “general partner” in the
partnership, whether the status was coexistent with the partnership from the filing of the petition or
preexisting. See Tatge v. Chandler (In re Judiciary Tower Associates), 175 B.R. 796, 802 (Bankr.
D.D.C. 1994); ¢f., Kipperman v. Yousif (In re Miramar Mall Limited Partnership, Inc.), 152 BR.
631 (Bankr. $.D. Cal. 1993) (general partner not personally liable for partnership debts that predated
his admission to the partnership). The definition of “general partner” includes any entity liable as
a general partner by estoppel, as an implied general partner, or otherwise under applicable
nonbankruptcy law. A general partner does not include any entity liable solely as a guarantor of a
partnership debt. It is immaterial when the status began or when or whether it was terminated so
long as the entity is personally liable for debts of the partnership. The applicability of the definition
of “general partner” is not affected by special characterizations in the partnership agreement, e.g.,
as a “contract partner” or “senior principal.”

CHAPTER 3--CASE ADMINISTRATION
SUBCHAPTER I-COMMENCEMENT OF A CASE

§ 303, Involuntary cases

(b) [Delete “or” at the end of subsection (b)(3)(B), delete “(4)” at the beginning of
subsection (b)(4), substitute “(5)” therefor, and add insert after subsection (b)(3)(B) the
following:] .

(4) by the trustee of a partnership against a general partner of such partnership if
relief has been ordered under this title with respect to such partnership.

Comment

Section 303(b) of the Bankruptcy Code authorizes creditors of a general partner to
file an involuntary petition against a general partner. A creditor of a partnership is eligible to be a
petitioner against a general partner. In re Elsub Corp., 66 B.R. 172 (Bankr. D. N.J. 1986)
(partnership creditors counted in determining whether general partner had more than 11 creditors

1
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under section 303(b)(2)); /n re Lamb, 40 B.R. 689, 692-93 (Bankr. E.D. Tenn. 1984) (trustee of
partnership holding judgment against general partner held to be eligible petitioner under section
303(b)(1) & (2)). Under proposed section 562(b) and (d), derived from section 723 of the -
Bankruptcy Code, the trustee of a partnership debtor is a creditor of a general partner for the full
amount of all the claims of creditors allowed in the partnership case. Although the partnership
trustee may proceed against a general partner to enforce the general partner’s liability for partnership
debts, it may be more efficient and expeditious to administer the general partner’s estate under the
Bankruptcy Code. The proposed section 303(b)(4) contemplates that the requirements of section
303(h) would apply to the trustee’s petition, but the number, the amount, and the nature of the claims
of the creditors of the partnership or general partner would not be in issue.

CHAPTER 5--CREDITORS, THE DEBTOR, AND THE ESTATE
SUBCHAPTER III--THE ESTATE
§ S41(2)(3).
Substitute “562” for “723.”
SUBCHAPTER IV—CASES OF PARTNERSHIPS

§ 561. Rules applicable to former partners

Notwithstanding section 101(26A), a former partner of a partnership is not, absent a
specific court order to the contrary, required to consent to a voluntary petition by a
partnership, to be served with a petition or in an invol Yy case against a

partnership, or to perform procedural duties imposed on a general partner of a debtor
partnership.

Comment

Bankruptcy Rule 1004(a) requires all general partners to consent to a voluntary
petition filed by or on behalf of a partnership, and Bankruptcy Rule 1004(b) requires 2 copy of an
involuntary petition against a partnership and a summons to be served on each general partner. The
expanded definition of “general partner” in section 101(26A) is not intended to encumber the
commencement of voluntary or involuntary cases by or against partnerships by involving former
partners in the pleadings and service of process. Likewise the amended definition of “general
partner” is not intended to subject a former partner to duties of disclosure imposed on existing
partners by Bankruptcy Rule 1007(g) absent a court order directed to the former partner.

If the changes in sections 101 and 561 proposed above are adopted, the proposed

amendment of section 303 by the addition of section 303(1) would be unnecessary, and it should be
withdrawn. .
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§ 562. Rights of partnership trustee against general partners

(a)  The court in which a partnership case is pending may determine who is or may
be liable as a general partner for the debts of the partnership and may determine the rights
among the general partners with respect to the debts of the partnership.

Comment

Section 562(a) clarifies the jurisdiction of the court in which a partnership case is
pending to determine the liabilities of the former and current general partners to the trustee (or the
partnership as a debtor-in-possession) and to each other by way of contribution or indemnification.
The jurisdiction extends to the determination of liabilities of former and current general partners at
the time of the commencement of the case.

Section 5d of the Bankruptcy Act purported to confer on the court of bankruptcy
which had jurisdiction of one of the general partners “jurisdiction of all the genéral partrers and of
the administration of the partnership and individual property.” The comprehensive implications of
the provision were never tested in the courts, The subdivision literally seemed to give the
bankruptcy court in which a general partner was adjudicated a bankrupt the power to draw the
estates of the partnership in which he was a member and of the other general partners into custodia
legis for the purpose of administration under the Bankruptcy Act. The subdivision was, however,
treated only as a venue provision, depriving the partnership, any other general partner, or any
creditor of either of any objection to venue for the administration of a partnership estate or the estate
of a general partner if venue had been properly selected for any general partner of the firm. See
Mecek v. Centre County Banking Co., 268 U.S. 426, 431-32 (1925).

The entry of an order for relief by or against a partnership does not constitute a
binding determination of liability of any entity as a general partner who was not notified or given
the opportunity to be heard on the issue of its status. See Manson v. Williams, 213.U.5. 453 (1909);
Carter v. Whisler, 275 Féd 743 (8th Cir. 1931); Tate v. Hoover, 345 Pa. 19, 26 A.2d 665, 670, cert.
denied, 317 U.S. 677 (1942).

(b)  Ifthereis a deficiency of property of the estate to pay in full all claims which are
allowed in a partnership case, other than claims for contribution against partners, and with
respect to which a general partner of the partnership is personally liable, the trustee shall have
a claim against each general partner to the extent that under applicable nonbankruptcy law
such general partner is personally liable for such deficiency, which claim shall not be reduced
on account of any right of contribution or indemnity among general partners. The amount
of the defici shall be esti d if its determination would unduly delay the administration
of the case. Any action or proceeding to enforee a liability for a deficiency under this section
shall be commenced no more than four years after the entry of the initial order for relief in the
case concerning the partnership.




95

Comment

Section 562(b) is an adaptation of section 723(a) of the Bankruptcy Code, extending
the right of the trustee of a partnership in a Chapter 7 case under the Code to a partnership trustee
in a Chapter 11 or 12 case. The subdivision would codify the views of the rights of a Chapter 11
trustee or debtor-in-p ion adopted in the following cases: Litchfield Co. of S.C. Ltd. Piskp. v.
Anchor Bank (In re Litchfield Co. of S.C. Ltd. Ptshp.), 135 B.R. 797, 802-05 (W.D.N.C. 1992) (under
U.P.A_ §§ 18(a) 40(a) and (d), partnership assets held to include “contributions of the [general]
partners necessary for the payment of all liabilities,” and these provisions held to empower debtor-
in-possession in a partnership case to compel each general partner to contribute to covering losses
of partnership); Tatge v. Chandler (In re Judiciary Tower Associates}, 175 B.R. 796, 801-03 (Bankr.
D.D.C. 1994) (former partners held liable to trustee under section 723(a) to the extent of their
liability under state law notwithstanding their prepetition withdrawal from the partnership);
Commercial Bank v. Price (In re Noichcliff Associates), 139 B.R. 361, 370-71 (Bankr. D. Md. 1992)
(Chapter 11 trustee of partnership held entitled under confirmed partnership plan to proceed against
nondebtor general partners to collect partnership indebtedness pursuant to U.P.A. § 40 and sections
541(a) and 544(a) of the Bankruptcy Code to the extent of the deficiency of the general partners’
assets); /nn re Finley, Kumble, Wagner, Heine, Underberg, Manley, Myerson & Casey, Case No.
88B10377(PBA) (Bankr. §.D.N.Y. 1991) (Chapter 11 plan providing for contributions of $40.7
million by 256 of 284 general partners confirmed), In re Myerson & Kuhn, Case No. 89B13346
(PBA) (Bankr, S.D.N.Y. 1991 ) (Chapter 11 plan providing for contributions of $4.4 million by 43
of 51 general partners approved); In re Laventhol & Horwath, Case No. 90B 13346 (PBA) (Bankr.
S.D.NY. 1992} (Chapter 11 plan providing for contributions of $35 million by 500 of 636 general
partners confirmed); /2 re Gaston & Snow, Case No. 91B14594(CB) (Bankr. S.D.NY. 1993)
(Chapter 11 plan providing for contributions of $10.4 million by 107 of 148 general partners); ¢f.
National Tax Credit Partners L.P. v. Havlik, 20 F.3d 705, 708 (7th Cir. 1994) (“The right to collect
from the general partners is ‘property of the estate.”); In re Safren, 65 B.R. 566, 567-68, 575
(Bankr. C.D. Cal. 1986) (administrative claim against estate of partnership that had been dismissed
held to be 2 general unsecured claim against consolidated estates of general partners who were
debtors-in-possession). The proposed subdivision would overrule the following cases insofar as
they declined to grant relief for the benefit of partnership creditors in Chapter 11 cases: Andrew v.
Coop ith (In re D I Club I1l), 89 B.R. 59, 65 (B.A.P. 9th Cir. 1988)
(bankruptcy court’s modification of Chapter 11 plan by releasing general partner from personal
liability for withholding taxes reversed); Russell, Jarvis, Estabrook & Dashiell v. Kaveney (In re
Kaveney), 60 B.R. 34 (B.A.P. 9th Cir. 1985) (fee application of counsel for trustee of Chapter 11
partnership debtor for services rendered trustee in proceeding against estates of general partner and
his wife denied on the ground that séction 723 applies only in a Chapter 7 case); In re Monetary
Group, 55 B.R 297,298-99 (Bankr. M.D. Fla. 1985) (section 103(b) held to preclude indemnity by
general partners of liquidating partnership); MBank Corpus Christi v. Seikel (In re I-37 Gulf Limited
Partnership), 48 BR 647, 650 (Bankr. S.D. Tex. 1985) (partnership creditor’s motion for turnover
of general partner’s assets to par hip debtor-in-p ion denied in view of inapplicability of
section 723 in Chapter 11 partnership case).
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Section 212 of the Bankruptcy Reform Act 1994 was intended to clarify that a general
partner of a registered limited liability partnership would be liable in bankruptcy only to the extent
a general partner would be personally liable for a deficiency according to the registered limited
liability statute under which the partnership was formed. 140 Cong. Record 10768 (daily ed. Oct.
4, 1994). This subsection (b), when read with subsection (f) of this section, accommodates section
212 because it applies nonbankruptcy law to determine the extent of a deficiency claim against the

general partner.

The case law is in disarray in dealing with the time applicable to the trustee's
recovery of a deficiency under section 723. Several court opinions and commentators treat the cause
of action recognized by section 723 as one of the rights accorded a trustee by section 544(a): Andrew
v, Coopersmith (In re Downtown Investment Club I1l), 89 B.R. 59, 65 (B.A.P. 9th Cir. 1988);
Marshack v. Mesa Valley Farms, L.P. (Inre The Ridge Il), 158 B.R. 1016, 1020, 1023-24 (Bankr.
C.D. Cal. 1993); Stamps v. Knobloch (In re City C: ications, Lid.,), 105 B.R. 1018, 1023-24
(Bankr. N.D. Ga. 1989); Pettigrew v. Barton (In re Barion & Ludwig), 37 B.R. 377, 379 (Bankr.
N.D. Ga. 1984); 3 Daniel Cowans, BANKRUPTCY LAW AND PRACTICE § 15.4 (1989); 4 Lawrence P, King,
CoLLIER oN Bankruetcy Y 723.02, p. 723.2 (15th ed. 1993). The bankruptcy and district courts in
Miller v. Spitz (In re CS Assoc.), 156 B.R. 755 (Bankr. E.D. Pa. 1993) and 150 B.R. 989, 905-06
(Bankr. ED. Pa. 1993), affd sub nom. Silk v. Miller (In re CS Assoc.), 167 B.R. 368, 369 (E.D. Pa.
1994), questioned the coupling of the trustee's rights under section 544 with his rights under section
723. After noting that the trustec's rights under section 544 are directed against third parties and are
based on prepetition acts, the bankruptcy court pointed out in 160 B.R. at 904-06 that the right of
action recognized by section 723 cause of action cannot accrue until after the determination of the
existence and extent of the deficiency, and the district court ultimately held that the assertion of the
section 723 cause of action was subject to no statute of limitations. Since there was no lack of
diligence on the part of the trustee and no prejudice to the defendant general partner, the trustee's
proceeding was not barred by laches. The court in Wilson v. Vanteicher (In re Jones), 161 B.R. 180
(Bankr. N.D. Tex. 1993), applied a state statute of limitations of four years but held that the
limitation period did not begin to run until entry of 2 final judgment for the deficiency in favor of
the trustee. Two other cases deeming state limitations to apply to action grounded on section 723
are McGraw v. Betz (In re Bell & Beckwith), 112 B.R. 858, 861-63 (Bankr. N.D. Ohio 1990) and In
re Golden H. Packing Co., 11 B.R. 111 (Bankr. D. Nev. 1981) (partnership trustee denied recovery
against deceased general partner's estate because of failure to filé a claim within applicable probate
limitations).

As the court recognized in McGraw v. Betz, supra at 868-69, “(r]equiring the exact
deficiency to be determined prior to allowing & trustee to file a complaint would result in § 723(a)
being unavailable in all but the most uncomplicated liquidations.” The section here proposed
authorizes the trustee to proceed to enforce the recovery of its existence and amount and to act on
an estimate as it may under section 502(c). The section does not 80 so far, however, as Silk v.
Miller, supra, which declares that no statute of limitations applies to p dings under section 723,
The section enacts a federa! cause of action subject to a federal statute of limitations. The section
leaves the court free to reduce or extend the period allowable for bringing an action under section
562 when good cause is shown.
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(c)  Pending determination of such deficiency, the court may order any general
partner (i) to provide the estate in such amount as the court shall determine to be appropriate
under the cir with i ity for, or of pay of, any deficiency
recoverable from such general partner or (ii) not to dispose of property not already subject.

to a stay under section 566(a) of this title,

Comment

This subsection is an almost verbatim adaptation of the second sentence of section
723(b). The sparse case law recognizes the propriety of bankruptcy court orders restraining
depletion of partners’ assets pending the administration of a partnership case. Zaige v. Joseph
Bucheit & Sons Co. {In re Judiciary Tower Associates), Adv. No. 80-088 (Bankr. D.D.C. 1990);
Jonas v. Newman (In re Comark Limited Partnership), 53 B.R. 945 (Bankr. C.D. Cal. 1985).

(d)  Notwithstanding section 728(c) of this title, the trustee of a partnership has a
claim against the estate of each general partner in such partnership that is a debtor in a case
under this title for the full amount of all claims of creditors allowed in the case concerning the
partnership for which such general partner would be otherwise personally liable as a general
partner under applicabl bankruptcy law. Notwi ding section 502 of this title, there
shall not be allowed in such general partner’s case a claim on which both such general partner
and such partnership are liable, except to any extent that such claim is allowable and secured
only by property of such general partner and not by property of such partnership,

Comment

Subsection (d) is derived from the first and second sentences of section 723(c). Unlike under
section 723(c), however, the claim of a trustee of a debtor partnership against the estate of a debtor
general partner includes only the amount of alfowed claims against the debtor partnership for which
the general partner would otherwise be personally liable under applicable nonbankruptcy law. This
provision recognizes that a general partner may not be personally liable for all claims against the
partnership and is consi with the calculation of the claim of the partnership trustee against
nondebtor general partners under subsection (b).

(e)  The claim of a trustee of a partnership debtor, or the claim of a creditor of a
partnership that is not a debtor in a case under this title, is entitled to share in the distribution
in a general partner’s case in the same manner and to the same extent as any other claim of
the same or similar kind of a creditor of such general partner.

Comment
Section (e) is an adaptation and elaboration of the Jast of section 723(c) of
the Bankruptcy Code. This sentence is the basis for the over in the legislative history of

the Bankruptcy Code that the Code “repeals the jingle rule.” See House Rep. No. 95-595, 95th
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Cong, 2d Sess. 381 (1977); Sen. Rep. No. 95-989, 95th Cong., 2d Sess. 85 (1978). See also the
following statement in the House Report at pp. 200-01:

The final sentence of 11 U.S.C. § 723(c) makes clear
that the jingle rule is abolished with respect to the partnership
creditor’s rights in the assets of a partner; the trustee of the
partnership is entitled to share pro rata with unsecured
creditors of a partner in dividing the partner’s estate. This
recognizes the traditional rights of creditors of the partnership
to share on an equal basis with other creditors of a partner
under some nonbanknptcy laws adopted before the Uniform
Partnership Act. On the other hand,... the jingle rule still
applies in principle with respect to the partners [sic] interest
in the partnership. The partners [sic] interest is worthless
until all administrative expenses and partnership claims have
been paid.

The last sentence of section 723(c) does not, however, except by a strained
« ion, affect the applicability of the jingle rule in any cases other than Chapter 7 cases where
both a partnership and one of its general partners are debtors. See Frank R. Kennedy, “Partnerships
and Partners Under the Bankruptcy Code: Claims and Distribution, ” 40 Wash. & Lee L. Rev. 50,59-
60 (1983). The proposed subdivision would accomplish the repeal of the jingle rule in any general
partner’s case under Title 11 insofar as the rule accords priority to a general partner’s nonpartnership
creditors in the distribution of a general partner’s estate, irrespective of whether the partnership is
also a debtor and of whether the general partner’s case is administered under Chapter 7, 11, 12, or
13.

U] The trustee shall apply any recovery from a general partner under subsection
(b), or from the estate of a general partner under subsections (d) and (e), of this section only
to the payment of deficiencies for which such general partner is personally liable as a general
partuer under applicable nonbankruptcy law. Any property constituting recoveries under
subsections (b), (d), and () of this section not applied to the deficiencies as herein provided
shall be equitably distributed by the trustee to such general partners or general partners'
estates as may be ordered by the court after notice and hearing.

Comment

The first of subsection (f) further impl the policy of conforming the
provisions of this section to the respective rights of creditors of a partnership and its general partners
under applicable nonbankruptcy law. The provisions of subsection (f) imit the application of
recoveries by the trustee from each generzl partner or general partner’s estate under subsections (b),
(d), and (e) to the claims supporting the right of each such recovery. Like existing section 723(a),
proposed subsections (b), (d), and (¢) recognize that a general partner may not be liable under
applicable nonbankruptcy law for all of the debts of the partnership and therefore limit the right of

7
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recovery by the trustee from general partners to such claims as to which the general partner was
liable under applicable nonbankruptcy law. Under existing law developed in Chapter 7 cases,
recoveries from general partners under section 723(a) and (c) are added to the bankruptcy estate of
the partnership under section 541(a)(3) and included in the distributions under section 726 to
creditors holding allowed claims against the partnership, which may include claims of creditors for
which a general partner was not liable under applicable nonbankruptcy law.

However, adherence to the principles of partnership law generally dictates that absent
some express undertaking or a partnership-by-estoppel argument, a general partner is personally
liable only for the debts of the partnership incurred during his or her tenure as a general partner.
Accordingly, not all general partners are necessarily liable to all creditors of the estate. The
corollary from the creditors' perspective is that creditors holding claims under partnership law
against greater numbers of general partners should receive from general partner contributions a
greater recovery than creditors with claims against fewer general partners.

The liability of a particular general partner to a particular creditor is further
complicated by the possibility of a contractual modification of the general partner's liability under
partnership law. It is not uncommon for a lease of space or a loan to a partnership to be either
nonrecourse or have limited recourse to the individual general partners. Similarly, if a creditor has
built into its contract with the partnership a provision releasing general partners upon their
retirement or withdrawal from the partnership, the effect of this provision is not abrogated by the
partnership's bankruptcy filing. To avoid the result required in Chapter 7 cases which is inconsistent
with the reorganization concept of Chapter 11 and the concept of marshaling, subsection (f) limits
the application of such recoveries to claims for which the general partner was liable under applicable
nonbankruptcy law, Thus, there must be a careful analysis of the specific contractual relationship
between each creditor and each general partner and the allocation of contributions of similarly
situated general partners to similarly situated creditors in each partnership case. See Alfred J.
Bianco & Joseph T. Moldovan, Parmership Break-Ups: Who Pays?, February 7, 1994, NY.L.J,
at 7, col. 1. This approach is suggested by a limited aspect of the D.C. Circuit's opinion in /n re
AOQV Industries, Inc., 792 F.2d 1140 (D.C. Cir. 1986}, where the court held that a reorganization
plan subjected a creditor to unequal treatment in violation of section 1123(a)(4) of the Banknuptcy
Code because it required the creditor to forego its direct claim against nondebtor/third parties who
were funding the plan in order to receive a distribution under the plan.

Building on the 4OV decision, and recognizing that the comerstone to any
partnership reorganization plan is a waiver by individual creditors of their direct claims against the
general partners in exchange for a recovery from the fund created by the voluntary contributions of
general partners, the inter-creditor allocation of general partner contributions requires (1) the
development in a partnership bankruptcy of a matrix detailing the dates of service of each general
partner and the effect of contractual release provisions, and (2) the allocating of creditors into
similarly situated groups in accordance with the claims of each group to similarly situated general
partners. See In re Gaston & Snow, Case No. 91B14594 (CB) (Bankr. S.D.N.Y. 1993) (plan of
reorganization contained a classification scheme where creditors were classified differently based
upon their sharing from the pool of partnership estate assets and the separate pool of voluntary

8
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general partner contributions). The result of this methodology is that each creditor would
theoretically share in two funds: (1) pro rata in the assets of the estate, or as required based upon the
Bankruptcy Code's priority scheme, and (2) a percentage interest in the general partner contribution
pool based upon the attribution to each creditor group of contributions to be made by all general
partners liable to such group. There can be no bright-line test to determine the most appropriate
method of attributing general partner contribution among various creditor groups. To some degree,
such an exercise is case-and-fact specific and may require the application of relevant state law
relating to the marshaling doctrine.

However, the determination of the claims subject to this allocation should not be
burdensome since such claims and their deficiencies wili have been identified as a basis for asserting
the right of recovery under subsection (b) or (d) against each general partner or general partner's
estate.

The second of subsection (f) is a refi of section 723(d) of the
Bankruptcy Code and, in keeping with the provisions of the first of this subsection,
provides authority for the bankruptcy court to return any surplus of recoveries from general partners
not applied to claims for which such general partners were liable. The allocation of such surplus is
to be applied on a case-by-case basis in accordance with the court's determination of the equities of
the case.

(2)  Notwithstanding section 726 of this title, the trustee shall distribute property of
the partnership estate not subject to distribution under subsection (f) of this section in
payment of allowed claims against the partnership in accordance with the applicable
provisions of this title without consideration of such recoveries or their distribution as
provided in subsection (f).

Comment

The partnership estate may consist of property constituting recoveries by the trustee
under subsections (b), (d), and (e) together with other property of the partnership estate. Subsection
(f) provides for the distribution of property of the partnership estate constituting recoveries under
subsections (b), (d), and (e). Subsection (g) deals with the distribution of other property of the
partnership estate by providing for the distribution to the holders of allowed claims against the
partnership (including, if applicable, creditors of the partnership entitled to distribution under
subsection (£)) of such property without consideration of the recoveries provided under subsection

(h)  The expeases of administration of 2 partnership case under section 503 of this
title shall be paid from the property constituting recoveries from general partners under this
section and from other property of the estate in such proportions as the court shall determine
are fair after reasonable notice and hearing.
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Comment

This subsection is derived from section 5f of the Bankruptcy Act and adapted to
accommodate the provisions of this section. In several of the larger professional partnership cases,
issues have arisen concerning responsibility for payment of the costs of administration of the case.
Arguments have been made by creditors that all costs of administration should be borne by those
general partners who remain general partners at the time the case is filed. Conversely, general
partners have argued that it is unfair to increase a general partner's contribution amount in situations
where creditors’ committee activity has been responsible for the high cost of the case. The
provisions of subsection (h) are predicated on the p ion that the court will take into
consideration the liability, if any, of a general partner or a general partner's estate for costs of
administration in apportioning the costs of administration of the estate.

563. Temp 'y stay of pr dings and acts against general partners
y

(a) A petition filed under section 301 or 303 in a partnership case opérates as a stay
of—

[¢3) the or il ion of an action or proceeding against
a general partner to recover on a claim against the partnership debtor that arose
before the commencement of the partnership case;

) the enforcement against 2 general partner, or against property of a
general partner, of a judgment obtained against the partnership before the
commencement of the partnership case;

[€)) any act by the holder of a claim against the partnership debtor to obtain
possession of or from, to exercise control over, or to create, perfect, or enforce a lien
against the property of a general partner for the purpose of collecting or enforcing the
holder’s claim against the partnership; and

4) the or conti ion of any action or proceeding by any
entity other than the partnership to enforce contribution or indemnification with
respect to any liability arising out of the general partner’s relation to the partnership
and any other general partner.

Comment

Section 563 extends the automatic stay triggered by the filing of a petition by or
against a partnership to actions, proceedings, and acts directed against 2 general partner or a general
partner’s property. Although general partners may be liable for some or all of the debts of the
partnership under nonbankruptcy law, the courts have generally given heed to the literal language
of the Bankruptcy Code and its legislative history negating the argument that the property of a
partnership includes the property of its member general partners. See House Rep. No. 95-595, 95th
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Cong, 2nd Sess. 200 (1978). Thus, the automatic stay has been generally held not to bar actions,
proceedings, or acts directed against a general partner or its property. [ re Two Appeals Arising
QOut of the San Juan DuPont Plaza Hotel Fire Litigation, 994 F.2d 956, 969 (ist Cir. 1993);
Teachers Ins. & Annuity Assn. of America v. Butler, 803 F.2d 61, 65 (2d Cir. 1986); Aboussie Bros.
Constr. Co. v. United Missouri Bank of Kirkwood (In re Aboussie Bros. Constr. Co.), 8 B.R. 302
(ED. Mo. 1981); but, ¢f,, Litchfield Co. of 5.C. Ltd. Ptshp. v. Anchor Bank (In re Liichfield Co. of
S.C. Lid Ptshp.), 135 B.R. 797, 803-05 (W.D.N.C. 1992). Although section 723(a) recognizes the
liability of the general partners for a deficiency of the partnership property to pay the debts of a
partnership in a Chapter 7 case, that subdivision is only a contingent and unreliable safeguard of the
partnership creditors’ rights while the generat partners’ property remains unprotected from grabs by
creditors of the general partners and the partnership pending a determination of the exi ofa
deficiency during the administration of the partnership case. Experience in the administration of
partnersl'up cases has demonstrated the crucial importance in Chapter 11 partnership cases of the
of an injunction against the enft of partnership creditors’ rights against general
partners and their property. See In re Heron, Burchette, Ruckert & Rothwell, 148 B.R. 660, 686
(Bankr. D.D.C. 1992); In re Myerson & Kuhn, 121 B.R. 145,150 (Bankr. S.D.N.Y. 1990); In re
Laventhol & Horwath, Case No. 90B13346 (PB4} (Bankr. S.D.N.Y. Aug. 25,1992} (sec. E,
paragraphs 49-51 of the opinion); Harold C. Buschman III & Sean P. Madden, “The Power and
Propriety of Bankrupicy Court Intervention in Actions Between Nondebtors,” 47 Bus. Law. 913, 942
(1992); Michael J. Crames & Joseph T. Moldovan, ‘Section 105 Injunctions Qffer Protections to
Members of Professional Partnerships,” 209 N.Y.L.J. 5 (March 29, 1993}, Paul R. Glassman,
“Third-Party Injunctions in Partnership Bankruptcy Cases,” 49 Bus. Law. 1081 (1994). The
opinions in the cited cases emphasize that injunctions of suits against the general partners were
‘ to the develop and ion of Chapter 11 plans that maximized distributions
to partnership creditors. The followmg cases illustrate the appropriateness of the issuance of an
ion against itors’ ings against partners during the administration of a Chapter 7
case. Taige v. Chandler (In re Judzcmry Tower Associates), 175 B.R. 796, 805 (Bankr. D.D.C.
1994); Jonas v. Newman (In re Comark), 53 B.R. 945, 947 (Bankr. C.D. Cal. 1985). Section 563,
by obviating the necessity for the partnership trustee or the partnership as a debtor-in-possession to
seek and obtain an injunction against actions, proceedings and acts by partnership creditors directed
against general partners, accomplishes the same purpose and result for the benefit of the partnership
creditors, insofar as the general partners’ assets liable for the partnership debts are concemed, as the
automatic stay of section 362 does with respect to the partnership assets.

(b) The stay provided by this section shall terminate sixty days after the

of the par hip case unless, after notice and hearing, it is extended or

otherwise modified by an order entered after a determination by the court that continuance

of the stay is necessary to an effective reorganization that imizes the recovéry by

partnerslup creditors of their claims against the partnership and the general partaers or will

be ly v to an equitable distribution of assets of the partnership and general

partners to their creditors. In any hearing under this subsection, the party req g an
extension has the burden of proof.

Comment
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This subdivision (b) izes that the stay imposed by section 562 is intended to
operate only for a limited period of time. As pointed out by Buschman and Madden in 47 Bus. Law.
at 940, a permanent stay of actions against nondebtor general partners may be justified in connection
with partnership reorganization plans, but such relief should be conditioned as provnded in secnon
564. For the purposes of this section, the words “effective reorganization” include 2 liquid
conducted by the partnership as a debtor-in-possession in a Chapter 11 case, or by an appointed
trustee in a case under any chapter of the Code. All professional partnership bankruptcy cases have
thus far been liquidating Chapter 11 cases.

(c) On request of 2 party in interest and after notice and a hearing, the court may
grant relief from the stay so provided, such as by terminating, annulling, modifying, or
conditioning such stay for cause.

Comment

Subsection (c), an adaptation of section 362(d), recognizes the appropriateness of
according the bankruptcy court authority to grant relief from the automatic stay for cause. Relief
may be granted on motion by a general partner, the partnership, or a creditor. The temporary stay
may be modified with respect to any general partner, any creditor, or all the creditors. Cause for
termination would include absence of any reasonable likelihood of reorganization, inability to
effectuate a plan, unreasonable delay by the debtor that is prejudicial to creditors, failure to propose
a plan with the time fixed by a court, denial of conﬁmmtlon of every plan proposed, revoczmon of
an order of confirmation, inability to effectuate sut [ ion of & confirmed plan,
material default with respect to a confirmed plan, termination of a plan by reason of the occurrence
of a condition specified in the plan, or the nonpayment of fees or charges.

§ 564. Extended stay of proceedings and acts against general partners under a confirmed plan

(a)  In connection with confirmation of & plan in a partnership case, the court may,
without the filing of an adversary proceeding, extend or renew a stay of proceedings and acts
(i) initiated by a partnership creditor to enforce the liability of a general partner who has
contributed or assumed 2 commitment to contribute an amount to the payment of the debts
in accordance with the provisions of the plan, or (ii) initiated by a general partner or
partnership or partnership trustee to enforce a liability for contribution or indemnification
against a géneral partner.

Comment

Section 564(a) authorizes the court to issue an extended stay of actions, proceedings,
and acts against a general partner in & pnnm:rshlp case when the general partner has made a
contribution to the of the p p’s debts, or da i to make such a
contribution, in accordance with the provisions of a confirmed plan or order confirming a plan. The
provision recognizes that as pointed out by Buschman & Madden in 47 Bus. Law. at 942, “[t]he
prospect of obtaining permanent injunctive relief from partnership creditors provides the debtor’s
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general partners with an incentive to contribute to a reorganization plan” Experience has
demonstrated that recoveries by partnership creditors may be significantly enhanced if general
partners can be persuaded to contribute to a recovery pool postpetition future eamings, exempt
property, and other assets not otherwise available to partnership creditors, in exchange for protection
against collection suits by partnership creditors and suits for contribution and indemnification by
copartners and the trustee of the partnership or the partnership as a debtor-in-possession. The
permanent stay has long been regarded as the sine qua non of the larger professional partnership
bankruptcies. As Crames and Moldovan note:

The direct result of an [extended stay] is that
creditors are able to receive from general
partners on a consensual basis funds that
would otherwise be difficult, if not
impossible, for them to recover.

Without [the extended stay] individual
creditors would sue individual general
partners, and general partners would then
cross-claim against each other for contribution
and sue the debtor for indemnification. The
probable result would be a costly and time-
consuming web of litigation replete with
attendant attachments, gamnishments and
executions. Personal bankruptcy would be a
likely consequence for many. By preventing
a haphazard scramble for the assets of general
partners, and by facilitating an orderly
distribution scheme, the permanent injunction
under [the extended stay] ensures that general
partners will be protected and that creditors’
recoveries will be maximized.

Michael J. Crames & Joseph T. Moldovan, “Section 105 Injunctions Offer
Pr ions to Members of Professional Par hips,” 209 N.Y.L.J. 5 (March 29, 1993). Plans
developed in the following cases illustrate the feasibility and ad ges of providing an i ¥
for general partners to contribute nonpartnership assets to the payment of partnership debts. /n re
Finley, Kumble, Wagner, Heine, Underberg, Manley, Myérson & Casey, Case No. 88810377 (PBA)
(Bankr. S.D.N.Y. 1991), reported by Wise, “Final Approval of Finley Kumble Bankruptcy Plan,”
206 N.Y.LJ. 1 (Dec. 10, 1991); In re Myerson & Kuhn, Case No. 89B13346 (PBA) (Bankr. S.D.N.Y.
1991); In re Gaston & Snow, Case No. 91B14594 (CB) (Bankr. S.D.N.Y. 1993); In re Heron,
Burchette, Ruckert & Rothwell, 148 B.R. 660 (Bankr. D.D.C. 1992); In re Laventhol & Horwath,
Case No. 90B13839 (Bankr. S.D.N.Y. Aug. 24,1992).

13
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Section 524(e) provides that, except as provided in a subsection dealing with
community claims, a discharge of a debtor does not affect the liability of any other entity. This
section has been held, t , not to preclude the i of an injunction that channels creditors’
claims to a fund provided by settling obligors. Menard-Sanford v. Mabey {In re A.H. Robins Co.,
Inc.), 880 F.2d 694, 701-02 (4th Cir.), cert denied, 110 5.C1. 376 (1989); MacArthur Co. v. Johns-
Manville Corp. (In re Johns-Manville Corp.), 937 F.2d 89, 94 (2d Cir.), cert. denied, 109 S.C1. 176
(1988); cf. Republic Supply Co. v. Shoaf, 815 F.2d 1046, 1060 (5th Cir. 1987) (upholding release
of nondebtor guarantor by plan that was confirmed without objection on appeal). The extended stay
should not bar actions, proceedings, or acts against general partners who do not assume a
commitment or fail to fulfill a commitment to pay partnership debts. The extended stay does not
constitute nor may it be deemed to be a release of joint tortfeasors.

Inasmuch as the extended stay is to be authorized by statute and may only be obtained
if embodied in a plan, it is not necessary for the plan prop 10 ¢« a sep adversary
proceeding seeking permanent injunctive relief. To this extent, the decisions of those courts that
have required the commencement of an adversary proceeding are rejected.

(b)  The stay may be continued or extended pursuant to this section only upon a
determination by the court after notice and hearing that the plan complies with section 1129
of this title and that the stay does not discrimi unfairly or ineq ly with respect to
claims of creditors of the partnership and claims of general partners for contribution and
indemnity.

Comment

Subsection (b) requires notice and hearing to afford creditors of the partnership and
the general partners and the general partners themselves an opportunity to obtain judicial assurance
that the stay is part of a plan that plies with the best-interest-of-creditors tést and the other
requirements of section 1129, and to object to any feature of the stay that discriminates or otherwise
operates unfairly in its treatment of their rights, liabilities, and obligations. This subsection does not
presume that all creditors of the partnership or all claimants for contribution and indemnity must be
treated in the same way.

(€) (1) A stay with respect to any general partner under this section may be
terminated only for a material failure by that general partner to meet a commitment under
the plan, or

(2)  Onrequest of a party in interest at any time before four years after the
date of the entry of the order of confirmation, and after notice and a hearing, the court may
revoke the stay as to any general partner if the stay as to such genera! partner was procured
- by fraud.

Comment
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This subsection restricts grounds for relief against the stay provided by this section
10 (1) material breach of a general partner’s commitment to contribute to the payment of partnership
debts in accordance with the plan or (2) procurement of the stay by fraud. Paragraph (1)
incorporates in a2 modified form the language of section § 1144 and case law generated thereunder.
Under paragraph (2) discovery within four years of confirmation that the information provided by
a general partner pursuant to section 565 was fraudulent would be grounds to terminate and revoke
the stay.

(d) A stay under this section shall not preclude eénforcement of a clzim of a
partnership creditor against a general partner, or against the property of a general partner,
who has not contributed or assumed a commitment to contribute to the payment of debts of
the partnership in accordance with the confirmed plan of such partnership.

Comment

The tension between the rights of individual creditors and of creditors generally is
often resolved in the Code in favor of the rights of the collective creditor body. These amendments
continue this dynamic through the imposition of the temporary stay embodied in section 563 and the
permanent stay of section 564. However, the quid pro quo of granting the nondebtor general
partners relief normally found only by recourse to a personal bankruptcy filing is that the benefit of
the stay applies only to those who participate or make a commitment to participate in the debtor's
plan of reorganization or liquidation. In several of the larger professional partnership cases, the
debtors have reserved in their plans the right to proceed against nonparticipating general partners
for some period of time after confirmation on the theory that the debtor had greater resources to fund
litigation and could distribute any recovery for the benefit of all creditors. Nothing in this section
precludes a plan provision reserving to the debtor a brief exclusive period to sue nonparticipants;
however, the benefit of such provision is questionable in light of the requirement of section 562(f)
that the debtor act merely as a conduit so that any recovery be distributed only to those creditors to
whom or to which the general partner is lizble under applicable nonbankruptcy law.

§ 565. Disclosure by general partner

Unless otherwise ordered by the court for cause, each general partner shall
produce, within 30 days after the entry of an order for relief in a partnership case or within
such time as the court shall fix, information concerning such general partner's nonpartnership
assets and liabilities and personal financial affairs, and such periodic reports as may be
required by the court from time to time. The information provided pursuant to this section
shall be subject to examination on conditions prescribed by the court, shall be subject to the
penalty of perjury, and shall be submitted in a form and with a content prescribed by rules.

15
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Comment

Section 565 is an elaboration of Bankruptcy Rule 1007(g). When a petition is filed by or

against a partnership, there is a substantial likelihood that a deficiency of partnership assets to pay
partnership debts in full will occur. In light of the probabilities and in the interest of expediting
administration, the section requires the submission by general partners of documents and
information regarding nonpartnership assets and liabilities and personal financial affairs in every
partnership case unless the court orders otherwise for cause. Bankruptcy Rule 1007(g) refersto a
“statement of personal assets and Liabilities,” but section 565 adopts the language of section
101(32)(B)(ii) of the Bankruptcy Code in identifying these assets and liabilities as “nonpartnership
assets and liabilities.” (The Uniform Partnership Act in §§ 40(h) and 40(i) refers to “individual
property” and “separate property” respectively, but both clauses refer to “separate creditors.” Section
2 of the Uniform Fraudulent Conveyance Act refers to “separate assets” and “separate creditors,”
but section 67d(1)(d) of the Bankruptcy Act, modeled on the U.F.C.A., referred to “separate
property” and “separate debts.” The Uniform Fraudulent Transfer Act follows the Bankrnuptey Code
by referring in § 2(d) to “nonpartnership assets” and “nonpartnership debts.”) The information
required to be disclosed by general partners is needed to enable the partnership debtor or other plan
proponent to determine the sources of payments of the deficiency of partnership assets, to allocate
to the general partners their respective shares of the deficiency, and, if a plan of reorganization or
orderly liquidation is to be proposed, to prepare a liquidation analysis that will assure compliance
with section 1129(a)(7). In many of the professional partnership cases, the debtor or trustee has
sought and been provided with copies of tax returns and loan applications. See Michael J. Crames
& Joseph T. Moldovan, “Section 105 Inj ions Qffer Pr ions 1o Members of Pr ional
Partnerships,” 209 N.Y.LJ. 5, 10 (March 29, 1993). Crames and Moldavan refer to “certain
specified conditions of confidentiality,” but section 107 of the Bankruptcy Code declares that
generally “a paper filed in 2 case under this title” is a public record and “open to examination by an
entity at reasonable times without charge.” Section 107(b) and Bankruptcy Rule 9018 authorize the
court to protect the confidentiality of particular information, but the premise of the statute and the
rule is that unless the court perceives a justification for secrecy, the papers filed in a bankruptcy case
should be accessible to parties in interest. The Code and Rules do not literally cover papers filed
with the trustee or debtor-in-possession, with its attomey, and with creditors’ committees, but 18
U.S.C, § 154 subjects to fine and forfeiture of office a “custodian, trustee, or other officer of the
court” who “knowingly refuses to permit a reasonable opportunity for the inspection of documents
and accounts relating to the affairs of estates in his charge by parties in interest when directed by
the court to do so.” The provision in proposed section 564 to the effect that information filed
pursuant to the section “shall be subject to examination on conditions prescribed by the court”
appears to comport with the present law and policy respecting confidentiality of papers in a
bankruptcy case.
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§ 566. Stay of transfer of nonpartnership property

(a) A petition filed under section 301 or 303 in a partnership case operates as a stay
of a voluntary transfer by a general partner of the general partner’s nonpartnership property
other than (i) in the ordinary course of business in which such general partner is engaged or
(ii) for ordinary and usual personal purposes.

Comment

Section 566(a) is an elaboration and impl ion of section 723(b) of the
Bankruptcy Code. 1t recognizes that during the administration of a partuership case, general partners
may strip their separate estates of assets that may be required to satisfy a deficiency of partnership
assets to pay partnership debts. The section does not prohibit a general partner from using, leasing,
or disposing of nonpartnership assets since the general partner may be operating a separate business
as an individual proprietor or may be a general partner in one or more other partnerships. In such
a case the general partner should be allowed to engage in the kind of transactions involving
nonpartnership property that a debtor-in-possession is authorized to conduct without notice and a
hearing under section 363. Like section 363(b), the section contemplates that if the general partner
desires to engage in transactions out of the ordinary course of business, permission should be
requested by motion and granted only after notice and hearing. Thus, it is not intended to prevent
a general partner from entering into a workout with nonpartnership creditors on a showing that the
interests of the partnership and nonpartnership creditors are protected. Under this section, a general
partner is prohibited from cor ing pt assets into exempt assets. A general partner would
similarly be prohibited from purchasing a new home or other extraordinary item or funding a
retirement account. The burden is on the general partner to seek relief from the section. The
presumption is that a large financial expense is not appropriate. However, there are always grey
areas like tuition payments. Relief from the strictures of this section may not always require judicial
intervention. In most of the large cases, general partners have routinely obtained permission for
extraordinary expenses by seeking permission of the debtor and the creditors' committee. If a
general partner proceeds to engage in a transaction involving nonpartnership property potentially
detrimental to the recovery of a defici in the of par hip debts, the partnership or
other party in interest may request the issuance of a protective order after notice and hearing.

(b)  Onrequest of a party in interest, including 2 general partner who is subject to
the stay of this section, and after notice and hearing, the court may grant relief from the stay
so provided, such as by terminating, annulling, modifying, or conditioning such stay for cause.

Comment

Section 566(b) authorizes the grant of relief from the automatic stay provided by the
section on the request of the general partner subject to the stay or of any other party in interest.
Since the stay is imposed for the benefit of the creditors of the partnership, the trustee or the
partnership as debtor-in-possession would receive notice of the request for relief under this section.
The court may also appropriately require notice to a creditors’ committee and other parties in
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interest. The availability of the option raises the same kind of question as that presented when a
trustee waives the automatic stay of section 362. See Commerzanstalt v. Telewide Systems, Inc, 790
F.2d 206 (2d Cir. 1986) (debtor’s consent to appeal held not to waive operation of automatic stay
since stay also protected creditors).

§ 567. Duty of trustee respecting information as to applicability of §§ 563, 565, and 566

The trustee of a parmership debtor shall maintain a list, accessible to creditors
of the partnership, of the names and addresses of general partners that are protected by the
stay under section 563, are subject to the duties of disclosure under section 565, and subject
to restrictions on the disposition of nonpar hip property under section 566.

Comment

In the interest of minimizing inadvertent litigation against general partners and of
facilitating negotiations and settiement of disputes involving general partners, section 567 requires
the trustee of a partnership debtor to maintain an accessible record of general partners protected by
the stay and subject to duties of disclosure and restrictions on disposition of nonpartnership property.

§568. Appointment of committee of general partners

On request of a party in interest the court may authorize the appointment by
the Unifed States trustee of a committee of general partners fairly representative of the
interests of all general partners.

Comment

Section 568 authorizes the appointment of 2 committee of general partners in the
interest of facilitating the collection of the partnership’s receivables and other assets and the
determination of appropriate allocations of the general partners’ liability for the deficiency of
partnership assets to pay partnership debts, Bankruptcy Judge Abram denied a request for such an
appointment in In re Finley, Kumble, Wagner, Heine, Underberg, Manley, Myerson & Casey, 85
B.R 13, 17 (Bankr. S.D.N.Y. 1988), pointing out that such an appointment was not authorized by the
Bankruptcy Code and that the request did not contemplate the performance by the committee of a
role ble to that of i ppointed under section 1102. The uniqueness and
refractoriness of the problems arising in partnership cases involving large numbers of general
partners warrant the establishment of a mechanism for facilitating the resolution of differences and
disputes among the general partners, the partnership, and the creditors of the partnership and the
general partners and the devel of a plan for adjusting the competing and conflicting claims
and interests. Judge Abrams acknowledged a concern about “the expense of continued separate
legal representation of each of the Debtor’s [general] partners” and expressed & hope that “through
the formation of unofficial committee or dialogue groups or the offices of the Chapter 11 trustee,”
the general partners would reconcile their differences through compromise so that the case might
promptly come to a conclusion. 85 B.R af 18. In several other cases, informal committees of
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general partners or general partners' counsel were formed and performed the function of an
unofficial general partner's committee. The section would remove doubts as to the propriety and
status of a committee of general partners in a partnership case. The bankruptcy court with the
assistance of the United States trustee may exercise control over the expenses of the committee
chargeable against the partnership estate.

§569. Denial of dischargeability b of imputed mi: duct or kability of copartner

Nothing contained in section 523 shall preclude discharge of an individual
general partner from any debt for which such general partner is liable solely as a result of
imputing to the general partner the conduct or liability of a copartner.

Comment

The Supreme Court in Strang v. Bradner, 114 U.S. 555, 561 (1885), held that the
liability of a general partner for fraudulent representations by a member of the partnership was not
dischargeable notwithstanding the general partner’s innocence of any responsibility for the
perpetration of the fraud. Strang v. Bradner has been followed in a substantial number of cases that
apply & doctrine of imputed fraud as a basis for denying dischargeability to an innocent general
partner. See Steven H. Resnicoff, “Is It Morally Wrong to Depend on the Honesty of Your Parmer
or Spouse?” Bankruptcy Dischargeability of Vicarious Debi, 42 Case Western Res. L. Rev. 147
(1992). The innocent general partner’s sharing in the fiuits of the fraudulent conduct was
emphasized as a factor in the decision in Strang v. Bradner, but under the case law constituting the
progeny of the decision the denial of discharge has not depended on a showing of receipt by the
general partner of the benefits of the fraud. See, e.g., Bancboston Mtg. Corp. v. Ledford (In re
Ledford), 127 B.R. 175,181-85 (M.D. Tenn. 1991), aff'd, 970 F.2d 1556 (6th Cir. 1992) (general
partner’s fraud imputed to innocent general partner for the purpose of determining dischargeability
of partnership creditor’s claim). The Ad Hoc Committee on Partnerships in Bankruptcy agrees with
Professor Resnicoff’s conclusion that ‘[t]he Strang doctrine serves no significant public policy” and
concurs in his recommendation for legislative excision of the doctrine. This proposed section would
apply in Chapter 7, 11, 12, and 13 cases. It would provide no basis for a discharge of liability of a
general partner for fraud or misconduct specified in section 523.

CHAPTER 7-LIQUIDATION

SUBCHAPTER 11-COLLECTION, LIQUIDATION, AND DISTRIBUTION
OF THE ESTATE

§ 723. Repeal of § 723.
Section 723 is repealed.

Comment
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The repeal of section 723 is necessary to eliminate the overlap with section 562,
which supersedes section 723.

fa% Hedd coiiverteq 1O this chiapfer’ under section 1112, 1208, or 1307 of this titie, a claim
allowed under section 562(b) of this title incarred under any other chapter of this titie or
under this chapter before such conversion and over any expenses of 2 custodian superseded
under section 543 of this title.

Comment
The rules governing distribution in Chapter 7 cases would be subject under the

proposed amendment of section 726(b) to date the special considerations involved in
parinership cases.

CHAPTER 11-REORGANIZATION
SUBCHAPTER 11--OFFICERS AND ADMINISTRATION

§ 1111, Claims 2nd interests
()

(3)  Excepf as otherwise provided in a confirmed plan of a partnership debtor or the
order confirming such a plan, a general partner is not fiable on 2 nonrecourse claim against
the partnership except to the extent the general partner is personally iiable on such claim
under applicable nonbankruptey law,

Comment

Subparagraph (3) is not intended to preclude a general partner’s liability on a
contractual guaranty to a lender executed by the general parteer or to a liability arising out of the
general partner’s fraud, waste, or tortious conduct. Section 1111(b) clarifies the Congressional intent
that nonrecourse debt of 2 partnership does not become 2 liability of the general partners. Since the
holders of nonrscourse claims are entitled to be classified as unsecured creditors of the partnership
in the calculation of the deficiency of assets in a partnership case to pay all partnership debts, the
ponrecourse liability of the general partners cannot be di d in the formulation and
implementation of a partnership plan. The formulation of a confirmation plan when there are
nonrecourse claims in a partnership case poses a formidable challenge to the proponents. See, e.g,
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Inre Greystone III Joint Venture, 102 B.R. 560 (Bankr. W.D. Tex. 1989), aff'd, 127 B.R. 138 (W.D.
Tex. 1990), where such a plan was confirmed, but a liquidation analysis was not required because
all creditors other than an undersecured creditor with a nonrecourse claim supported the plan. The
order confirming the plan was subsequently reversed by the court of appeals, however, on the
ground that the claim of the undersecured creditor had been improperly classified in a
gerrymandered plan. 995 F.2d 1274, cert. denied, 113 S.Ct. 72 (1992). See Randolph J. Haines,
“Cramdq Separate Classi, ion and T of Nonrecourse Deficiency Claims,” 1990
Norton Bankruptcy Law Adviser No. 4, pp. 7-9 (April 1993), commenting on John Hancock Mut. Life
Ins. Co. v. Route 37 Business Park Assoc., 987 F.2d 154 (3d Cir. 1993).
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Ms. SANCHEZ. Also, testimony—it’s actually a letter attaching the
decision of a District Court in Minnesota regarding the term “debt
relief agency,” as defined in the appropriate U.S. Code.

[The information referred to follows:]

LETTER AND SUPPORTING DOCUMENTS FROM CHAD WM. SCHULZE, ESQUIRE,
MILAVETZ, GALLOP & MILAVETZ, P.A., SUBMITTED BY THE HONORABLE LINDA
SANCHEZ, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, AND
CHAIRWOMAN, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

ROBERT J. MILAVETZ LEGAL ASSISTANTS:
JONATHAN B. GALLOP™ MILAVETZ, GALLOP & MILAVETZ, P.A.

ALAN 5. MILAVETZ DALE B. ZILLHART
STEVEN 8. LEVINE - ATTORNEYS ATLAW — - AMY ). WESTBY
BARBARA N. NEVIN 8500 FRANCE AVENUE SOUTH JULIE L. BUTTRAM
GREGOURY §, MALUSH EDINA, MINNESOTA 55435 NANCY HAGAN
JOSEPH A. RYMANOWSKI, JR** ROBIN R. JOHNSON
CHAD WH. SCHULZE (862) 920-7777 TAWIY J. TOLLEFSON
ADAMC, WADD*™ TOLL FREE: 1-800-355-6666

ADAM M. WALDOCH FAX (952) 920-8869 INVESTIGATOR:
f wirw.milavetziaw.com PATRICK 0. SHAEFFER, JR.
";ﬁ‘;gﬁﬁgf{“ w E-Mail: lawpage@usinternet.com

April 30, 2007

The Honorable Linda T. Sanchez The Honorable Chris Cannon
Chair Ranking Member
Subcommittee on Commercial Subcommittee on Commercial
and Administrative Law and Administrative Law
Committee on the Judiciary Comunittee on the Judiciary
U.S. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Re: Hearing on “The Second Anniversary of the Enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act [P.L. 109-8]: Are Consumers Really Being
Protected Under the Act?”, Scheduled for May 1, 2007.

Dear Chairwoman Sanchez and Ranking Member Cannon:

On behalf of Milavetz, Gallop & Milavetz, P.A., Robert J. Milavetz, Esq., Barbara N. Nevin,
Esq., their counsel on the below lawsuit against the United States, Alan S. Milavetz and Chad
Wm. Schulze, our clients and other Minnesota consumers, we are writing with regard to the
harsh realities imposed upon consumers and attorneys by The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (‘BAPCPA™). We are the attorneys and plaintiffs in the
Minnesota District Court case of Milavetz, Gallop & Milavetz, et. al. v. United States, 05-CV-
2626, which specifically found:

- attorneys in the District of Minnesota are excluded from the term “debt relief agency” as
defined in 11 U.S.C, Sect. 101 (12)4); as such Minnesota atiorneys are relieved of any duties
relating to BAPCPA-defined debt relief agencies imposed by statute.

Our exclusive interest is to seck the enactment of a fair, just and efficient bankruptcy law for
consumers and the attorneys required to advise clients of the bankruptcy code. Beyond the title
of the law, the BAPCPA does very little to assist the consumer or protect against the bankruptcy
abuses it is designed to prevent. The time is now to take this gag that hinders freedom of speech
off of bankruptcy attorneys and thereby allow us to competently and efficiently represent our
clients and the consumers this law was intended to protect.
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The original sponsors of the BAPCPA believed the increase in bankruptcy filings was a product
of abuse of bankruptey rules by people who would otherwise be in a position to pay theirs debts.
Bankruptcy, the bill’s sponsor said, has become a system “where deadbeats can get out of paying
their debt scott-free [sic] white honest Americans who play by the rules have to foot the bill.”

We respectfully disagree. We disagreed 2 years ago and filed an action in Federal District Court
in Minnesota, we still disagree. The bankruptcy filing rate was a symptorn, not the disease.
Some people do abuse the bankruptcy system, but the overwhelming number of clients we have
represented in 44 years of practice are in financial distress as a result of job loss, medical
expenses, death of a spouse, divorce, a family member serving overseas in the military, or a
combination of those causes. In our view, the fundamental change over the last decade has been
the way that credit is marketed to consumers. Credit card lenders have become more aggressive
in marketing their products, and a large, very profitable, market has emerged in subprime
lending. The increased risk is part of the credit card companies business model, but not the
average consumer. Therefore, it should come as no surprise that as credit is extended to riskier
and riskier borrowers, a greater number default when faced with a financial reversal.
Nonetheless, consumer lending remains highly profitable, even under the new BAPCPA.

BAPCPA restrictions on truthful legal advice.

The BAPCPA restrictions on “debt relicf agencies” limit attorneys’ ability to ethically and
competently advise and represent their clients and illegally restrict attorneys® First Amendment
right to free speech. The BAPCPA’s restrictions on “debt relief agencies,” if applicd to
attorneys, also illegally restricts the public’s right to receive information from attorneys, a right
presumptively protected under the 1* Amendment of the U.S. Constitution.

The BAPCPA restrictions on “debt relief agencies” also conflicts directly with the Minnesota
Rules of Professional Responsibility and the American Bar Association Model Rules of
Professional Responsibility, which require attorneys to provide “competent representation” to
their clients, (Minn. R. Prof. Resp. Rule 1.1, AB.A. R. Prof. Resp. Model Rule 1.1).

Under certain circumstances it is completely appropriate, advisable, and permitted by the
bankruptcy laws, to incur more dcbis in contemplation of a bankruptey filing., Debt relief
agencies, however, are forbidden from telling consumers how to incur debt that may prevent
future bankruptcy and financial hardship to the consumer and creditors. For example, knowing
that a bankruptcy filing is approaching, many debtors should be counseled pre-bankruptcy to
incur new secured debt (e.g. a car loan) that will survive the bankruptoey, since they may be able
to obtain better terms (e.g. a lower interest rate, or a lesser down payment) prior to their
bankruptey filing than afterward. It is likewise completely appropriate to incur some debt, such
as a home equity line of credit, prior to a bankruptey filing, since such credit terms may not be
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available after bankruptcy and in sum cases may avoid the bankruptey filing altogether. One
must ask, what is the governmental interest in prohibiting lawyers from giving truthful, non-
fraudulent advice about which debts can lawfully be incurred?

The BAPCPA deems frandulent any pre-planning advice attorneys wish to give their clients,
conceming incurring indebtedness, regardless of the intent of the debtor! There is, however,
lawful, appropriate advice that attorneys are now not allowed outside of Minnesota to give their
clients about pre-planning advice.! Many attorneys, including the attorneys of Milavetz, Gallop
& Milavetz, P.A., counsel their clients to refinance a home prior to filing bankruptcy, because
their credit will worsen after filing. Such advice is not fraudulent because the mortgage will
survive the filing. Also, Milavetz, Gallop & Milavetz, P.A. has had instances where its clients
have been requested to co-sign student foans, for their children, which are not dischargeable.
Frequently, clients will also have cars which are inoperable, and that prior to filing bankruptcy
they wish to purchase a new car, with a loan which they intend to reaffirm and keep once they
file bankruptcy. Client debtors are now required to pay for credit counseling and attorneys® fees
prior to filing for bankruptcy. A literal reading of this portion of the law would not allow
attorneys to advise clients to take these lawful steps which could enable the debtor to avoid
bankruptcy altogether.

! Erwin Chemerinsky in his article for the 2005 National Conference of Bankruptcy Judges in the
American Bankruptcy Law Journal states:

New Code 526 imposes restrictions on the kind of advice such a "debt relief agency” can provide.
Most of this prohibited advice would be inappropriatc for othet teasons, such as making
misrepresentations, but one of them might be entirely appropriate: Code 526{a)(4) forbids a debt
relief agency to advise an assisted person or prospective assisted person to incur additional debt in

lation of filing for banl relief or for the purpose of paying fees for services rendercd
by an attorney or petition preparer in connection with the bankruptcy case.

This prohibition is particularly troubling when it might be completely legal and even desirable for the client to incur
such debt, For example, there may be instances where it is advisable for a client to obtain a mortgage, to refinance an
existing mortgage to obtain a lower interest rate, or to buy a new car on time. There would be no fraud in doing so if
the client intended to pay such debt notwithstanding the filing of a contemplated bankruptey case. For example, the
client may intend to keep all payments fully current and to reaffirm such debt once the case is filed.

Moreover, most of an attorney's fee for handling a Chapter 13 case is paid aver time through the Chapter 13 plan,
But that means that at the time the casc is filed, the client has incurred additional debt in contemplation of filing a
bankruptey case. Indeed, such debt was specifically incurred for the purpose of paying the fees of the attorney filing
the case.

But 526(a)(4) appears to prohibit any attorney from advising a client to incur any such debt, regardless of how
appropriate or advisable. The clause directly regulates the content of speech of lawyers to their clicnts, even when it
is acourate, legal, and desirable. In addition to First Amendment considerations on this issue, there are strong public
policy considerations implicated when the government restricts the type of advice attorneys can give their clients.
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Attorneys counsel their clients in many areas to allow them to pre-plan regarding future financial
consequences. Tax attorneys may counsel clients to give money to chatity to help avoid greater
tax consequences. Family law attorneys may advisc clients to take retirement deductions on
their checks to minimize child support obligations. It is in the best interest of the United States
Government to assure taxes are collected and that parents pay child support. The BAPCPA chills
attorneys’ rights to give the aforementioned advice if at any time the client has contemplated
bankruptcy. Nowhere in the U.S. Constitution or case law is such a chilling effect allowed by
the government on private citizens.

Pre-bankruptcy planning is an important aspect of an attomey’s responsibility in advising their
client who intends to file bankruptcy. Fraud involving pre-bankruptey planning was unlawful
prior to the BAPCPA and enforcement was previously left to the Courts to determine fraudulfent
intent.

Hindering advocacy in the legal systetn is inconsistent with principles of consumer protection
and the proposition that attorneys should present all the reasonable and well-grounded arguments
necessary for proper resofution of their clients’ case. By seeking to prohibit the recommendation
of certain legitimate legal strategies, and thereby truncate the presentation of such strategies to
the Courts, laws restricting attorney advice to clients prevent the very speech and expression
upon which courts must depend for the proper exercise of judicial power.

The BAPCPA impairs the judicial function by preventing private attorneys from advising their
clients, whether to incur new debt “in contemplation of” a bankruptcy filing. By so doing, the
law limits Court consideration of when debts can legitimately be incurred “in contemplation of”*
a bankruptey filing, and the effect of such new debts on a debtor’s repayment plans, a debtor’s
discharge and the bankruptcy process as a whole. The Courts and the public would have reason
to doubt the adequacy and faimess of advice provided by attorneys and will have no alternative
legal advocate to whom to turn for advice - all attorneys are equally muzzled from counseling
their clients in the same manner.

If an attorney engages in fraudulent behavior, there are many avenues for the attorney to be
reprimanded. The United States Trustee for Minnesota is an investigator of bankruptcy fraud.
Lawyers’ conduct is further regulated by state Rules of Professional Responsibility. Further,
Bankruptcy Rule 9011 provides sanctions against attorneys for substantial abuse.

The BAPCPA threatens sanctions against attorneys who violate its provisions. The punishment
for the debt relief agencics’ violations of section 526(a)(4) create a chilling effect on attorney
speech.” These sanctions will chill the behavior of attorneys who are obligated to honestly

2The sanctions for violations of the BAPCPA include, but are not limited to, the following:

If an enforcement officer of a State, or an official or agency designated by a State, has reason to
believe that any person has violated or is viclating this section, the State-
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advise their clients.

The chilling effect of the BAPCPA is a reality. The Commercial Law League of America’s
Bankruptcy Section recently conducted a survey to get a sense of how practitioners have reacted
to BAPCPA and of how they are perceiving the benefits and detriments of the new law. The
study shows the unfortunate trend, consumers paying more for a bankruptcy or going without
bankruptcy legal advice. The data gathered showed:

-Most consumer practitioners surveyed increased their fees as a result of BAPCPA.

-1/3 of survey respondents shifted their client mixes as a result of BAPCPA.

-Some firms eliminated consumer debtor representation altogether, and come cut out all
debtor representation.

-1/3 of survey respondents had eliminated pro bono representation as a result of
BAPCPA.

-More than 12% said pro bono representation had been reduced as a result of BAPCPA.,
-17% of respondents (some debtor and some representing creditors) said they would no
longer handle reaffirmation agreements because of BAPCPA.

The average cost of attoreys fees for a bankruptcy has increased by 50 to 100 percent in
response to the complexity of the law and reduction of the number of practitioners available to
file the bankruptcies. BAPCPA also increased the court filing fees and paperwork to be
completed. Again, how does the law protect the debt ridden consumer who already lack the
financial viability to pay bills, and to pay for access to the bankruptcy system? This does not
protect the consumer, but rather promotes insolvency.

(A) may bring an action to enjoin such violation;

(B) may bring an actien on behalf of its residents to recover the actual damages of assisted petsons arising [rom such
violation, including any liability under paragraph (2); and

(C) in the case of any | action under sut h (A) or {B), shall be awarded the costs of the action and
reasonable attorneys' fees as determined by the court. that aty person has violated or is violating this section, the
State--(A) may bring an action to enjoin such violation;(B) may bring an action on behalf of its residents to recover
the actual damages of assisted persons arising from such violation, including any Hability under paragraph (2);
and(C) in the case of any 1 action under sut h (A) or (B), shall be awarded the costs of the action
and reasonable attomeys' fees as determined by the court.(4) The district courts of the United States for districts
located in the State shail have concurrent jurisdiction of any action under subparagraph (A) or (B) of paragraph
(3).5) Notwithstanding any other provision of Federal law and in addition to any other remedy provided under
Federal or State law, if the court, on its own motion or on the motion of the United States trustee or the debtor, finds
that a person intentionally violated this section, or engaged in a clear and consistent pattern or practice of violaiing
this section, the court may--(A) enjoin the violation of such section; ox(B} impose an appropriate civil penalty
against such person.

11 U.S.C. §§ 526(a)(4).
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Advertising Restrictions of the BAPCPA

The BAPCPA, as written, requires an attorney ot law firm to be a "debt relief agency,"
providing any type of bankruptcy assistance to even a single client would require an attorney or
law firm to declare in their bankruptey advertisements: "We help people file for bankruptey
relief under the Bankruptcy Code." The disclosure requirement is overly broad. The
government’s sweeping definition prevents an attorney, even a creditor’s attorney, from
discussing or providing any information, advice or counsel to a client about bankruptcy, unless
that attorney forevermore declares that he or she helps people file for bankruptcy.

Because bankruptey is a fairly specialized field, many lawyers do not help debtors fite for
bankruptcy, but will refer the client to a bankruptcy attomney. In addition, many lawyers practice
bankruptcy law solely on behalf of creditors. However, if a lawyer who does not notmally
engage in debtor bankruptey practice, discusses even the most basic functions of the bankruptcy
process with one client, that lawyer must henceforth hold him or herself out as debtors” attorneys
who "helps people file for bankruptey relief,” even if that statement is false.

The BAPCPA disclosure requirements force creditors” attorneys who have discussed bankruptey
with a client to mislead the public even if that attorney does not prepare and file bankruptcy
petitions. The result is that creditors’ attorneys are discouraged from fully discussing a client’s
legal rights, unless the attorney declares himself as a bankruptey filer.

In this case the "disclosure requirements,” which allegedly serve to protect consumers from
being misled about how an attorney or other person makes a debt disappear, in fact prevent the
free flow of accurate information between attorney and client. Creditors” attorneys and law
firms, which do not regularfy practice bankruptcy, but wish to give advice to a client about
debtor bankruptcy which is otherwise not deceptive, misleading or harmful, now face a choice.
They can choose not to give that advice, and send their client to another lawyer who advertises
as a "debt relief agency”, or they can state, in all of their future bankruptey related
advertisements, that they "arc a debt relief agency" and that they "...help people file for
bankruptey relief under the Bankruptcy Code.” 11 U.S.C. §528 a (4).

The BAPCPA’s disclosure requirements, which suppress the dissemination of concededly
truthful information about entirely lawful activity is allegedly necessary, because of the potential
effect on the nation’s econonty. All of the evidence from the last two years points to a contrary

3 Ony two Courts throughout the United States have held that atioreys are not coverad by the Bankrupicy Code, inchuding Seetion 101{124) {44), Section 526, 527
and 528. The Courts ate the Southern District of Geotgia, In re Attorneys at Law and Debt Relief Agencies, 2006 WL 2925199 (8.D, Ga. 825/06) and Milavesz,
Gallop & Milavetz v. United Statas, Case No. 05-cv-2626 (D. Minw. Docember 7, 2006). Attorneys in 48 ofher states and in onc district of Georgia are still required to
advertise as “dobt relicf agencies.”
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effect. The amount of consutmer debt continues to rise without any escape,

Instead of limiting large law firms or "bankruptcy mills", the requirements favor them. The solo
attorney or smaller firm that advertises in the Yellow Pages under more than one area of practice
will have more difficulty paying for the additional disclosure requirement. The two required
sentences would dramatically inflate the price of an attorney’s one line Yellow Pages listing.

Since these attorneys are actually advertising their bankruptcy practice, there is no potential for
deception. The law also did not take into account that Yellow Pages are only published one time
per year and that attorneys can not change the Yellow Pages advertisement until the next
publication cycle, resulting in every bankruptcy attorney listing in the Yellow Pages to be in
violation of the BAPCPA until the new advertising cycle.

The advertising restriction actually increases consumer deception, as the consumer does not
know who is the non-attorney and who is a bankruptcy attorney regulated by the state bar. As
part of this letter we attached a number of examples of non-attorney bankruptey advertising and
then attorney bankruptey advertising. How is the average consumer able to know the difference
between the services offered when everyone is called a debt relief agency.

The ability to file for bankruptey and to receive a fresh start provides crucial aid to families
overwhelmed by financial problems. The BAPCPA created a blunderbuss so confusing and
ambiguous that very few objectives of the BAPCPA will be met. By the BAPCPA focusing on
the opportunistic use of the bankruptcy system by relatively few “deadbeats™ rather than
fashioning a tailored remedy, the BAPCPA has crippled an already overburdened bankruptey
system.

Thank you for your time and consideration of this matter.

Alan S. Milavetz, Esq.

Barbara N. Nevin, Esq.

Chad Wm. Schulze, Esq.
Milavetz, Gallop & Milavetz, P.A.
6500 France Avenue South

Edina, Minnesota 55435
(952)920-7777

CWs
Encl. Advertisements
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cc: All members of the House Judiciary Subcommittee on Commercial and
Administrative Law
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Case 0:05-cv-02626-JMR-FLN  Document 32 “Flled 12/07/2006  Page 1 of 17

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA ~
05~CV-2626 (JMR/FLN}
Milavetz, Gallop & Milavetz P.A.,
Robert J. Milavetz, Barbara N.
Nevin, John Doe, and Mary Doe

V.

)

}

)
)

) . . ORDER

)

)

United States of America

Plaintiffs ask the Court to declare portions of the Bankruptcy
Abuse Prevention and Consumer Pro-tection Act of 2005 (“BAPCPA”)
unconstitutional. Defendant, United States of America (“the
government”) moves to dismiss for failure to state a claim upon
which relief can be granted. Defendant’s motion is denied; the
debt relief agency sections of BAPCPA unconstitutionally impinge on
attorr}eys' First Amendment rights. -
I. Background

On April 20, 2005, BAPCPA was signed into law, and became
effective on October 17, 2005. Among its terms, BAPCPA defines a
new category of bankruptcy service provider called a “debt relief
agency.” 11 U.S.C. § 101 (12a) (2005). The law forbids debt relief
agencies from doing certain things, and requires them to do others.
This lawsuit challenges a number of these provisions.

BAPCPA bars a debt relief agency from advising a client “to
incur more debt in contemplation® of a bankruptcy filing. 11
U.S.C. § 526(a)(4). BAPCPA further requires>that debt relief
agencies’ advertisements declare: “We are a debt relief agency.

We help people file for bankruptcy relief under the Bankruptcy
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Code,” or a substantially similar statement. 11 Uu.s.c. §
528(a) (4), () (2).

Plaintiffs are bankruptcy-attorneys, thei'r law firm, and two
unnamed members of the publ;c. Their attack on the statute is
based on the First Amendment  to the United Statés Constitution.
They :allege BAPCPA's debt relief agency provisions are
unconstitutional as applied to them. They, initially, claim
BAPCPA’s requlation of attorneys’ advice violates the First
Amendment: . Next, they claim BAPCPA’s advertising requirements
contravene the First Amendment.' Ultimately, they contend Congress
did not intend the debt relief agency requirements to apply to
attorneys. The government moves to dismiss plaintiffs’ First
Amendment claims pursuant to Rule 12(b) (6} of the Federal Rules of
Civil-'; Procedure (“Fed. R. Civ. P.”). The government’s motion‘ ;E
denied.

II. Discussion

A. Motion to Dismiss
A Rule 12(b) ({6) motion to dismiss must be denied unless it
Vappears beyond doubt that the plaintiff can prove no set of facts

which would entitle him to relief. See Murphv v. Lancaster, 960

'In a footnote, the government asks whether plaintiffs have
standing to bring these claims, since they are in no danger of
immediate harm. The government’s query is misplaced; plaintiffs
claim BAPCPA’s debt relief agency sections both stifle and compel
their speech, in wviolation of the U.S. Constitution. First
Amendment jurisprudence makes clear that a claim that:a law has a
potential chilling effect on speech establishes standing. Virginia

v. Bm. Booksellers Ass’n, 484 U.S. 383, 392 (1988).
2
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F.2d 746, 748.(8th Cir. 1992). 1In considering such a motion, the
court construes the complaint, and all of its reasonable

inferences, most favorably to plaintiff. Westcott v. City of

Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990).

B. Unnamed Plaintiffs - ) - N

The complaint purports to set out the claims of two unnzmed

parties: John Doe and Mary Doe. The government denies there is
any legal basis for anonymous plaintiffs in this lawsuit. Indeed,
Fed. R. Civ. P. 10{a) is explicit: a complaint “shall include the
names of all the parties.” Notwithstanding Rule 10(a), plaintiffs
claim their case falls within a limited realm of cases in which
other interests - i.e., privacy and concern about embarrassment —
outweigh the public's interest in open disclosure. Plaintiffs are

incorrect. -

‘There is a strong presumption against allowing parties to use

a pseudonym. See, e.d., Doe v. Blue Cros Blu ield United of

Wisconsin, 112 F.3d 869, 872 (7th Cir. 1997); Doe v. Frank, 951
F.2d 320, 323-24 (11th Cir. 1992); Southern Methodi Univ. Ass'n
of Women Law Students v. Wynne & Jaffe, 599 F.2d 707, 712-13 (5th
Cir. 1979). The reasons are obvious and compelling:
identification of litigants is recognized as important in a public
proceeding. See Blug Cross, 112 F.3d at 872. A party who invokes
the judicial powers of the United States invites public scrutiny.

“The people have a right to know who is using their courts.” JId.
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Limited exceptions to the party-publicity rule exist. Case
law has recognized three factors which, if present, might support
anoﬁ&mity. They h:ave been found when “(1) plaintiffs seeking
an_onymity were suing' to challenge governmental activity;  (2)
prosecution of -the suit compelled plaintiffs to disclose
information ‘of the utmost intimacy;’ and (3) plaintiffs were
compelled to admit their intenticn to engage in illegal conduct,
thereby risking criminal proseéution." Doe v. Stegall, 653 F_.Zd’
180, 185 (5th Cir. 1981) (quoting Wynne & Jaffe, 599 F.2d at 712-
13). Although the listed factors are not exhaustive, they provide
valuable guidance.

While the first factor is present here, the third is not.
Plaintiffs argue their “wish to obtain legal advice from
[plaigtiff] attorneys . . . about prebankruptcy planning and fiiin:;
bankruptcy” (1% Am. Compl. 4§ 10) suffices for the second factor.
According to the Doe parties, the “financial situations of private
citizens [are] clearly a matter of utmost intimacy, especially when
they feel the need to seek advice about bankruptcy.” (Pl.’s Brief
23).

Certainly, those facing bankruptcy are in financial straits;
but that does not resolve the issue. Plaintiffs offer no case law
to support their claim that merely seeking bankruptcy or financial
advice is the kind of intimate personal information typically

protected by the court. Bankruptcy is a public proceeding; the Doe
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plaintiffs are disclosing no medical information or deeply personal
questions surrounding human reproduction or matters of that nature.
The Court finds the bankruptcy-seeking plaintiffs’ interest in
their financial privacy is outweighed by the public's stronger
interest in maintaining open trials. -Accordingly, the Doe
plaintif}s shall amend their complaint to include their real names
within 10 days of the date of this Order, or their claims will be
- 2 .
dismissed. o7
C. Constitutional Challenges
1. Attormey Advice: S ion_ 52 4
Plaintiffs claim BAPCPA’s § S26(a) (4), titled “[rlestrictions
on debt relief agencies,” has “a chilling effect upon lawyers,” in
violation of their First Amendment rights. (1% Am. Compl. q 39.)
Sectibn 626 (a) (4) states: s
A debt relief agency shall not . . . advise an assisted
person or prospective assisted person tc incur more debt
in contemplation of such person filing a case under this
title or to pay an attorney or bankruptcy petition
preparer fee or charge for services performed as part of
preparing for or representing a debtor in a case under
this title.
11 U.s.C. § 526(a) (4).
The parties disagree as to the standard of review applied to
the constitutional analysis of this section. Plaintiffs claim the
standard of review for a restriction on lawful and truthful

attorney advice is strict scrutiny. The government replies

that § 526(a) (4)’s restrictions are merely a species of ethical
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regulation, invoking the more lenient standard outlined in Gentile

Y. State Bar of Nev., 501 U.S. 1030 (1991). Under Gentile, the

Court would balance the First Amendment rights of attorneys against
the government’s legitimate interest in requlating the activity in
question, and then slet;emine whether the ;egul{itions impose “only
n-arrow_ and necessary limitations on lawyers’ speech.” Id. at 1075.
The Court rejects the government’s proposed standard.

The “ethical rule” of which the government speaks appears to
exist only in its pleadings; the Vstatute discloses no quasi-
religious or ethical principle. The government “cannot foreclose
the exercise of constitutional rights by mere labels.” See NAACP
v._ Button, 371 U.S. 415, 429 (1963). While the section is
certainly a rule, nothing in § 526 alludes to ethics. The section
is titled “Restrictions on debt relief agencies,” -and plari'nly
prohibits certain acts. The advice the Section forecloses may be
potentially advantageous to creditors, but this does not make it
equivalent to ethics either in logic or in law.

When fairly viewed, the Court finds § 526(a)(4) to be a
content-based regulation of attorney speech -~ it restricts
attorneys from giving particular information and advice to their
clients. Attorneys are forbidden to advise their clients
concerning an entire subject - incurring more debt in contemplats.on

of filing for bankruptcy. This is a plain regulation of speech.
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Beyond this, the forbidden speech trenches on two other important
areas of concern.

First, the lawyer's advice to take on certain additional
financial obligations in contemplation of bankruptcy may well be in
tﬁe client’s best inté;est.z A 1awye;’s highest duty is to the
;lient, ana £he statute’s forbidden advice may indeed be ﬁelpful to
the ciient‘ Secondly, this statute does not restrict false
statements - arguably implicating some “ethical” precept - it
forbids truthful and possibly efficacious advice. If this is the
government’s view of legal ethics, it is a form of ethics
unfamiliar to the Court.

As the United States Supreme Court has explained,
“{glovernment action that stifles speech on account of its message,
or thqt requires the utterance of a particular message favored by
the Government, contravenes th[e] essential {First Amendmené}
right{s]“ of private citizens. Turner Broad. Sys. v. FCC, 512 U.S.
622, 641 (1994). For this reason, “governmental control over the
content of messages expressed by private individuals® is

unconstitutional except in narrow circumstances. Id.

’For example, it may be in the client’s interest to obtain or
refinance a home mortgage prior to filing bankruptcy, because one
who has declared bankruptcy may well be denied a lower interest
rate after the filing. If the client gets a lower rate mortgage,
the refinanced mortgage may have smaller payments which could
forestall, or even prevent the bankruptcy in the first place.
Similar arguments can be made concerning automobile loans, or in
cases where a client needs to co-sign undischargeable student

loans. See Hersh v. United States, 347 B.R. 19, 24 (N.D. Tex.
2006) .
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As the Court finds § 526(a)(4) to be a content-based
restriction on protected speech, it is subject to strict scrutiny.
Id. Such a restriction can only survive if (1) narrowly tailored
to achieve (2) a compelling state interest. United States v.
Playboy Entm’t Group, Inc., 529 Q.S. 803, 813 (2000). The Court
finds Fhe government has failed to meet its burden on the first
point - § 526(a) (4) is not narrowly tailored.

3 The government suggests § 526(2a) (4) advances two compelling
interests.v First, it asserts an interest in protecting creditors.
According to the government, § 526(a) (4)'s prohibition discourages
prospective bankrupts from accumulating debt in a particular
fashion, thus deterring debtors from “gaming” the means test by
improperly enlarging pre-existing debt, thereby diluting the assets
of thg’bankruptcy estate otherwise available to creditors. Secondy
it claims § 526(a)(4) protects debtors from attorneys who mig;t
lead them to abusive practices which could ultimately result in a
denial of discharge of debts under § 523(a) (2)(c). Finally, the
government argues that § 523 (a) (2) (c) protects the integrity of the
bankruptcy system.

Even if the Court assumes the asserted interests are
compelling, the restriction is not narrowly-tailored. The
government claims the section is narrowly tailored because “it does
not limit more speech than is necessary to accomplish this

purpose.” {Def.‘s Brief 25.) The government is mistaken.
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Attorneys have a First Amendment right - let alone an
established professional ethical duty - to advise and zealously
represent their clients. Legal Serv. Corp. v. Velazquez, 531 U.S.
533, 548-549 (2001). Section 526(a)(4) bars an attorney from
ad\}ising a cl_ient to incur any kind of debt, including .legitimat'e
debt, ‘in contemplation of bankruptecy. The lawyer has no duty”to
assist' creditors - who are scarcely without their own resources,
and may indeed have contributed to the potential-bankrupt’s straits
by making credit easy to obtain. The attorney’s only duty is to
the client, and to the law.

Incurring debt on the eve of bankruptcy can scarcely be
considered malum in se. To the contrary, for some individuals
incurring further obligations, even those which must be adjusted or
set aside in the bankruptcy, may be financially prudent. “For
example, there may be instances where it is advisable for a clier‘\t
to obtain a mortgage, to refinance an existing mortgage to obtain
2 lower interest rate, or to buy a new car”“ before filing for
bankruptcy. Erwin Chemerinksy, Constitutional Issues Posed in the

ankruptc use Prevention an Lo ion Act of 2005, 79
AM. Bankr. L.J. 571, 578 (2005). If a client intends to reaffirm
the debt after filing bankruptcy, there is no prejudice to the

bankruptcy process. BAPCPA’s § 526(a) (4) limitation on speech
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<extends beyond any need to protect the bankruptcy process.’. . A
lawyer who represents consumers contemplating bankruptcy bears the
duty of zealous representation. Conversely, Congress does not have
the power “to effect [a} serious and fundamental restriction on
advocacy of at};qrneys." See Velazguez, 531 U.S. at»5.3'4. if
uphél.d, this law v;'ould prevent lawyers from ade’qu-z-ately and‘
compei;em:ly advising their clients. As such, it unconstitutionally
impinges on expressions protected by the First Amendment;of the
Constitution.* .

2. Advertising: Section 528(a) (4), (b} (2)

Plaintiffs challenge BAPCPA's advertising disclosure
requirements, claiming § 528 violates their First Amendment rights.
This section requires a denominated class, termed “debt relief
agenc/ies,” to include particular, or substantially similar,
language in their advertisements. Congress has prescribed’th;t

such agencies declare: “We are a debt relief agency. We help

’Even under the more lenient Gentile standard, § 526(a) (4)
fails. Gentile’s balancing test allows the law to impose “only
narrow and necessary limitations on lawyers’ speech.” 501 U.S.
1030, 1075 (1991); see also Hersh, 347 B.R. at 24-25; Olsen v.
Gonzales, 350 B.R. 906, 916 (D. Or. 2006); Zelotes v. Martini, 2006
WL 3231423 *4 (D. Conn. 2006).

‘Plaintiffs further claim § 526(a) (4) is unconstitutionally
vague and overbroad. The United States Supreme Court has expressed
a strong preference for as-applied, as opposed to facial,
challenges to the constitutionality of federal laws. Sabri v.
United States, 541 U.S. 600 (2004). The Court finds this law
unconstitutional as applied, and declines to expand its inquiry and
consider whether it is also vague and overbroad.

10
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people file for bankruptcy relief under th_e Bankruptcy Code.” 11
U.S.C. § 528(a) (4), (b)(2). . ‘

Here again, the Court must determine the appropriate standard
of review. The choice turns on whether the statute regulates
deceptive or truthful advertising. Statutes regulat'ing deceptive
.commercial speech need only witHstand ratio-nal basis review.

.
Zauderer v. Office of Disciplinary Counsel of the S.Ct. of Ohio

471 U.S. 626, 651-52 (1985). But restrictions on non-deceptive

advertising must employ means that directly advance a substantial

government interest. Cent. Hudson Gas & Elec. Corp. v. Public
Sexvice Comm’'n of New York, 447 U.S. 557, 566 (1980).

The government argues that BAPCPA regulates deceptive
advertising, citing evidence adduced before Congress showing “some
bankr}aptcy lawyers did not mention in their advertisements that
their ability to make ‘debts disappear’ derived from the use of t};e
bankruptcy process.” (Def.’s Brief 28.) Plaintiffs respond that,
when Congress imposed these requirements on all advertisements of
bankruptcy assistance, it mandated a blunderbuss which strikes
truthful, as well as false or deceptive advertising. The Court
agrees.

With very few exceptions, any party advertising debt relief
services must include § 528°'s statutory statement. The present
lawyer-plaintiffs advertise themselves as bankruptcy attorneys in
newspapers, telephone directories, television, radio, and the
internet. There is no evidence, however, suggesting their

11
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bankruptcy assistance advertisements are deceptive in any regard.
Even assuming some debt relief agencies advertise an ability to
make “debts disappear,“ there is no showing such a statement is
deceptive, Under these circumstances, the Court finds it
appropriate to analyze this éuestion by apglyiné_ intermediate
scrut%ny. See Zauderer, 471”U.S. at 641. ’

éhe government may only regulate truthful bankruptcy
assistance advertisements if: (1) the requlation directly advances
(2) a substantial government interest, and is (3) “narrowly drawn.”
Cent. Hudson, 447 U.S. at 566; Zauderer, 471 U.S. at 641. The
Court finds that BAPCPA‘s § 528 advertising requirements fail to
directly advance the government’s purported substantial interest
and are not narrowly drawn.

The government contends advertising, absent the compulsory
statements, may mislead the lay community into thinking debtg c;n
be erased without payment or filing for bankruptcy. The government
clains §§ 528(a) (4) and (b) (2) protect against consumer deception
“by alerting {them} that a lawyer may use bankruptcy as a means to
help them.” (Def.’s Brief 28.) Setting aside the implausibility
of anyone actually believing in a magic wand capable of making debt
go away, it is most unlikely that the insertion of the statement
“"We are a debt relief agency, we help people file for bankruptcy
relief under the Bankruptcy Code” prevents consumer deception; it

may well increase it.

12
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The term “debt relief agency” is simply a legislative
contrivance. 'I"he public is more likely to be confused by an
advertisement containing this Congressionally-invented term than
one which advertises the services of a bankruptcy at;/torney.

Beyo_nd_this, however, <the te_rm “debt rel_ie_f égency” is almost
all—ex}cox;l.passing. I.tv instantly swaliows all persons who engage in
“bankr.uptcy assistance,” attorneys and non-attorneys alike.
Congress’s merger of both attorneys and non-attorneys is, itself,
likely to confuse the public. There are many non-trivial
differences between an attorney’s services to his or her clients,
and services non-lawyers are permitted to offer. Unlike those who
only restructure debt, or perhaps provide bankruptcy forms,
attorneys give legal advice and actually represent debtors in
bankriptcy proceedings. The requirement that parties =~ so
dissimilarly-~placed must use the same mandated disclosure stateme;xt
is likely to cause consumer confusion. In this respect, § 528
fails to directly advance the government’s stated interest in

clarifying bankruptcy service advertisements.®

At oral argument, the government’s counsel acknowledged areas
where the statute is vague. As an example, it appears that the
quantum of bankruptcy advice a lawyer offers may require some
attorneys to publish the mandated language and others not. The
statute makes no distinction between a lawyer who only occasionally
has a client facing bankruptcy and those who do so regqularly.
Quaere: does a 500-person law firm having a single lawyer who
regularly does bankruptcy work have to put the disclaimer on every
piece of the firm’'s advertising?

13
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Section 528's advertising requirement is also not narrowly
drawn. The narrowly drawn standard is “something short of a least-
restrictive means standard.” Bd. of Tr. of the State Univ. of New
York v. Fox, 492 U.S. 469, 477 (1989). A narrowly drawn regulation
de;iéped to prevent_decépgion “may be no broader than reasonably
neéess:ary to éx;event the ‘perc.eived evil.’” In re R.M.J., 455 U.S.
191, 203 (1992). Section 528's language not only regulates
nisleading advertisements ~ those suggesting debts can disappear —
it binds all who advertise }-Jankrupt:cy services. This sweepiné
reqgulation goes beyond whatever problem it was designed to address.
It broadly regulates absolutely truthful advertisements throughout
an entire field of legal practice. The government has failed to
show that this restriction on attorneys’ commercial speech is
justified. As applied to attorneys, this section of BAPCPA fails
constitutional scrutiny. Thus, the government cannot prevail ;n
its motion to dismiss.

D. The “Debt Relief Agency” Definition

Plaintiffs ask the Court to find attorneys beyond the scope of
a BAPCPA “debt relief agency.” According to the statute,

[tlhe term ‘debt relief agency’ means any person who

provides any bankruptcy assistance to an assisted person

in return for the payment of money or other valuable

consideration, or who is a bankruptcy petition preparer

under section 110. .

11 U.s.C. § 101 (12A). This section, of course, makes no direct
reference to either “attorney” or “lawyer.“ It does include the

term “bankruptcy petition preparer,” which, by definition,

14
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expressly excludes attorneys and their staff. See 11 U.S.C.
§ 110(a) (1) (2006). According to plaintiffs, the omission of any
reference to attorneys or lawyers, while including a term which
excludes attorneys, shows Congress must have intended to exclude
attorneys from the “debt relief agency” definition. They also
claim it would be absurd for attorneys to provide a statement
telling their clients they have a right to an attorney, and that
only attorneys can provide legal advice as required for debt relief
agencies under 11 U.S.C. § 527(b).°

The government claims the statute includes attorneys because
legal representation is included in “bankruptcy assistance,”
statutorily defined as:

any goods or services sold or otherwise provided to an

assisted person with the express or implied purpose of

providing information, advice, counsel, document ~ ~—

preparation, or filing, or attendance at a creditors® -

meeting or appearing in a case or proceeding on behalf of

another or providing legal representation with respect to

a case or proceeding under this title.
11 U.s.C. § 101 (4n).

At first glance, this language might include attorneys. But
the glance is deceiving: the statute contains a rule -of
construction for the term “debt relief agency.” The statute

provides that nothing in §§ 526, 527, and 528 -~ those sections

imposing requirements on debt relief agencies — shall:

‘At least one court has found these arguments persuasive,
holding that debtor attorneys are not “debt relief agencies.” 1In

re Attorpeys_at Jaw and Debt Relief Agencies, 332 B.R. 66, 69
{Bankr. S.D. Ga. 2005).

15
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be deemed to limit or curtail the authority or

ability . . . of a State or ' subdivision or

instrumentality thereof, to determine and enforce
qualifications for the practice of law under the laws of

that State. :

11 U.S.C. § 526(d) (2) (A).

If lawyers are pléced within the_ambit of § 101 (4A), the
plécement conflicts wigh § 526(d) (2) (A). The conflict would exist
becau;e states would be deprived of their ability “to determine and
enforce qualifications for the practice of law.” If BAPCPA’s debt
relief agency sections apply to attorheys, it means Congress has
taken upon itself the authority to determine the advice attorneys
can give their clients and what attorney advertisements must say,
thereby infringing on the state’s traditional role of regulating
attorneys. See Leis v. Flynt, 439 U.S. 438, 442 (1979) (“Since the
found;ng of the Republic, the licensing and regulation of lawyers
has been left exclusively to the States.”) h

This view is supported by the doctrine of constitutional
avoidance. This doctrine counsels that, in construing a statute

for ambiguity, the Court must opt for a construction which avoids

grave constitutional questions. Edward J. DeBartolo Corp. v.

Florida Gulf Coast Blda. & Constr. Trades Council, 485 U.S. 568,

575 (1988) . The Court perceives a clear ambiguity in this statute
— on one hand it appears to regulate a lawyer’s practice; on the
other, such regulation is specifically reserved to the states. As

outlined above, these sections would be unconstitutional if applied

16
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to attorneys. For these reasons, the Court finds §§ 526, 527 and
528 do not apply to attorneys.

VI. Conclusion

The Court finds BAPCPA sections 526¢a) (4} and 528(a) (4),
(b)(é) are unconstitutioﬁal as applied to attorneys. Moreover, the
C;ﬁrt finds the debt ‘rel;ef agency provisions of BAPCPA
inappiicable to attorneys. Therefore, the government’s motion to
dismiss [Docket No. }3] is denied.

IT IS SO ORDERED.

Dated: December 7th, 2006

s mes M. enbaum
JAMES M. ROSENBAUM
United States Chief District Judge

17
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTZ
05-CV-2626 (JMR/FLN)

Milavetz, Gallop & Milavetz P.A.,
Robert J. Milavetz, Barbara N.
Nevin, John Doe, and Mary Doe

V.

}
)
)
}
) ORDER
)

)

United States of America

This matter came before the Court on February 26, 2007, on
plaintiffs’ motion for summary judgment. The Court had previously
considered the merits of plaintiffs’ claims in the face of
defendant’s motion to dismiss. The Court denied the United States’
motion for dismissal in its Order, dated December 7, 2006 {Docket
No. 32]. At that time, the Court found certain portions of the N
Bankruptcy Abuse Prevention ang Consumer Protection Bct of 2005*
("BAPCPA™) unconstitutional and/or inapplicable as applied to
attorneys. The United States oppeses plaintiffs’ present motion
for summary judgment.

Based on the files, records, and proceedings herein, and for
the reasons set forth at the hearing and elucidated in the Court’s
December 7, 2006 Order, IT IS ORDFERED that:

1. Plaintiffs’ motion for sumwary judgment [Docket No. 37) is
granted.

2. BAPCPA's Title 11 U.S.C. Sections 526(a) (4) and 528(a) (4
and (b)(2) are declared unconstitutional, as applied to attorneys

in the District of Minnesota.
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3. The Court finds that attorneys in the District of
Minnesota are excluded from the term “debt relief agency,” as
defined in 11 U.S.C. § 101(12a); as such, Minnesota attorneys are
relieved of any duties relating to BAPCPA-defined debt relief
agencies imposed by that statute.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: April 19th, 2007

s/ James M. Rosenbaum
JAMES M. ROSENBAUM
United States Chief District Judge
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inte one easy to make payment, The debt consolidation foan pragrams are in place to
Iower the monthly expenses of the participants and ease the financial burden they are
under. Rather than have scveral payments to be made to several creditars each montit,
you have one payment o o single company. This may or inay not increase the time
that you have to pay for these debts. On occasion a company may offer a secand
mortgage foan or home mortgage refinance Ioan to consolidate debts. This is
dependent upon the amount of equity that you bave In your home and the total
amount of debts that you have sutstanding.

2 What is a debt relief agency?

A debt relicf agency, sometimes called debt consolldation services, is a consumer based
company that aids peaple in reducing and eliminating their debt. Most often this type of
company is used when the participant is in or ciose to default of their outstanding
debts. This is not to be confused with a debt consolidation Joan. Debt rellef agencies do
not provide loans. Instead they work with the creditors that you have to reduce the
amount of interest on the debt to make it easier for you to repay. A debt relief agency
employs credit professionals, most often they have worked for credit card or foan
companies in the past, who know how to talk to the creditars and get them to suspend
the interest payments on the accounts. Most of the times the debt refief agencies can
anly help you, if yau agree Yo not use the credit card or obtain any more loans untll you
have paid off the current amount of debt.

3 What is bankrupley snd shodd T use it?

When dealing with debt bankiuptcy is the very last resort. The fssue with bankruptcy
the fact that all the information stays on your credit repart for ten years which makes it
very difficult to obtain credit or purchase a home. It is nat impassible, but very difficult.
Currently bankruptcy is not the best choice in any way shape or form, The laws and
rules regarding bankruptcy changed and now it is othing more than a repayment plan
designed to get you out of debt while st paying the money that you owe.

Top
4 Can 1 see what my cradit report containg?

45 @ consumer and credic holder you have 2 right to see what is contained it your
credit veport. All three major reporting agencies are required to pravide you with ong
frue report for each and every year. The trick is that you must ask for the report, it is
ot sent to you automatically. Likewlse, if you ars: denied credit for any reason you are
eligible to receive a credit repart to examing it and then dispute any wrong entries.

5 How is ray credit scare figured and how does it affect nvy chances of gelling

credit?

Your credit score is figured an several key elements. For one the amount of time that
you have spent an your current job, the longer you spend the better the rating. Alsa
the amount, of credit that you have extended to you at the present time has an affact
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on the score. 1f you have several open atcounts with balances then the score will go
down depending on yoar annval income. Then you must take into consideration the
amount of bad marks that your repart has. Most of the companies that report to the
cradit agencies wil fet them know not only about the payments that are being made,
but also the Jate payments and so on tat come about. AlSo, the number of times that
your credit report is viewsd by companies has an affect. The mare times it is viewed
lower will be the score. The scare on your credit report determities whether or not you
will receive credit, For one, many anks and other lending institutions have a standard
minimum score that they require. The score will aiso affect the intarast rate that you
receive. The lower your credit scares the higher wil be the interest rate for credit zand
foans.

& What information s vollected and soid by consumer reporting agencies?

The three main consumer reparting agencies coflect snd self several things in an effort
10 help companies decide whether or not to extend you credit. First of all they collect
your personally identifiable information, including birth date, social security number,
address, and employment history. This is to provide the buffer for lending institutions
so that they can be sure that you are being trothful in every manner on your
application. They also collect payment histories. For all of your debts they keep record
of paymenls made and whether they were fate or accrued late charges. Late payments
adversely affect the ability Lo obtain credit, Public records are also collected. These
reconds include liens, forectosures, and bankruptcies that have been filed. It can take
a5 fang as ten years for these matters to be dropped from your report.

7 Hows can I find & debt refief agency or dabt sonsalidation servines?

Look in your local telephone book under “credit counseling service.” You can also look
online. Just go to your favorite search engine and type in “debt consofidation company

Top
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In the spring of 2006, with reposts of computer hacks, lost l2ptops, and other
precursors to identity theft increasing, President Bush appointed an Identity
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1-800-603-0395

STOP HARASSING PHONE CALLS! STOP COLLECTION LETTERS
AND WAGE GARNISHMENTS. AVOID FORECLOSURE AND
REPOSSESSION.

The U. S. Bankruptcy Code provides that everyone has the right to
represent themselves and file on their own behalf, pro se. The law does
not require you to have a bankruptcy attorney represent you in any State
for your personal bankruptcy. Our services are available nationwide. All
details for bankruptcy filing can be handled in the privacy and
convenience of your home. We are non-attorney Bankruptcy Petition
Preparers as defined by the U.S. Bankruptcy Code (USC Chapter 1, Sec.
110). We cannot offer or provide legal advice. We are a debt relief
agency. We help people file for bankruptcy relief under the Bankruptcy
Code.

PREMIER BANKRUPTCY SERVES CLIENTS NATIONWIDE

Premier bankruptcy specialists provide you professional, accurate, and
prompt document preparation for your chapter 7 bankruptcy or chapter 13
bankruptcy. The bankruptcy documents we prepare will be accepted in all
bankruptcy courts. File bankruptcy and have a “fresh start” and a new
beginning.

BENEFITS OF USING PREMIER BANKRUPTCY SPECIALISTS

We provide FREE consultations to alt our clients. This will not be
legal advice but information ONLY.

Prompt response to your calls and E-mails within one business day.

.

Open nights and weekends to better serve you.

No expensive attorney fees.

Overnight service available.

Your bankruptcy documents are prepared by experienced and
trained bankruptcy petition preparers.

httn://oremierhankruntev.com/ 4/30/2007
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Chapter 7 Bankruptcy

Chapter 7 is known as "straight" bankruptcy or "liquidation.” In a
bankruptcy case under Chapter 7, you file a petition asking the court to
discharge your debts. The basic idea in a Chapter 7 bankruptcy is to wipe
out (discharge} your unsecured debts in exchange for your giving up
certain property which exceeds certain limits called "exemptions”.
"Exempt" property is property which the law allows you to keep when you
file bankruptcy. In most cases, all of your property will be exempt. But
property which is not exempt is sold, with the money distributed to
creditors. If you want to keep property like a home or a car and are behind
on the payments on a mortgage or car loan, a Chapter 7 may not be your
best choice. That is because Chapter 7 bankruptcy does not eliminate the
right of mortgage holders or car loan creditors to take your property to
cover your debt.

Chapter 13 Bankruptcy

Chapter 13 is called "debt adjustment” or a “recganizational Plan.” In a
Chapter 13 case, you are required to make one monthly payment to the
Chapter 13 Trustes, to repay some portion of the debt you have. You file
a "plan" showing how you will pay off some of your past-due and current
debts over three to five years.

"We are a debt refief agency. We help people file for bankruptcy relief under the
Bankruptcy Code.”

The New Bankruptcy Law
Here are some of the major changes you should know about.

Now that the new bankruptcy law is in effect, the landscape has changed
for those who are considering bankruptcy. All debtors will have to get
credit counseling before they can file a bankruptcy case - and additional
counseling on budgeting and debt management before their debts can be
wiped out. Some filers with higher incomes won't be allowed to use
Chapter 7, but will instead have to repay at least some of their debt under
Chapter 13, And, because the law imposes new requirements on lawyers,
it will be tougher to find an attorney to represent you in a bankruptey case.

Here are some of the most important changes.

Counseling Requirements

Before you can file for bankruptcy under either Chapter 7 or Chapter 13,
you must complete credit counseling with an agency approved by the
United States Trustee's office. (To find an approved agency in your area,

go to the Trustee's website, www.usdoj.gov/ust, and click "Credit
Counseling and Debtor Education.”)

httn://oremierbankruntcv.com/ 4/30/2007
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Counseling is required even if it's obvious that a repayment plan isn't
feasible or you are facing debts that you find unfair and don't want to pay.
You are required only to participate, not to go along with any repayment
plan the agency proposes. However, if the agency does come up with a
repayment plan, you will have to submit it to the court, along with a
certificate showing that you completed the counseling, before you can file
for bankruptcy.

Oncs your bankruptey case is over, you'll have to attend another
counseling session, this time to learn personal financial management.
Only after you submit proof to the court that you fulfilled this requirement
can you get a bankruptcy discharge wiping out your debts. (The website
above also lists approved debt counselors.)

Restricted Eligibility for Chapter 7

Under the old rules, most filers could choose the type of bankruptcy that
seemed best for them - and most chose Chapter 7 over Chapter 13. The
new law will prohibit some filers with higher incomes from using Chapter
7.

How High is Your Income?

Under the new rules, the first step in figuring out whether you can file for
Chapter 7 is to measure your "current monthly income" against the
median income for a family of your size in your state. Your "current
monthly income" is not your income at the time you fite, however: it is your
average income over the last six months before you file. For many people,
particularly those who are filing for bankruptcy because they recently lost
a job, their "current monthly income” according to these rules will be much
more than they take in each month by the time they file for bankruptcy.

Once you've calculated your income, compare it to the median income for
your state. (You can find median income tables, by state and family size,
at the website of the United States Trustee, www.usdoj.gov/ust; click
"Means Testing Information."}

If your income is less than or equal to the median, you can file for Chapter
7. If it is more than the median, however, you must pass "the means test"
- another requirement of the new law - in order to file for Chapter 7.

The Means Test

The purpose of the means test is to figure out whether you have enough
disposable income, after subtracting certain allowed expenses and
required debt payments, to make payments on a Chapter 13 plan.

To find out whether you pass the means test, you start with your "current
monthly income,” calculated as described above. From that amount, you
subtract both of the following:Certain allowed expenses, in amounts set by
the IRS. Generally, you cannot subtract what you actually spend for things

httn://premierbankruvtey.com/ 41309007
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like fransportation, food, clothing, and so on; instead, you have to use the
limits the IRS imposes, which may be lower than the cost of living in your
area.

If your total monthly disposable income after subtracting these amounts is
less than $100, you pass the means test, and will be allowed to file for
Chapter 7. If your total remaining monthly disposable income is more than
$166.66, you have flunked the means test, and will be prohibited from
using Chapter 7.

So what about those in the middle? They have fo do some more math. Iif
your remaining monthly disposable income is between $100 and $166.66,
you must figure out whether what you have left over is enough to pay
more than 25% of your unsecured, non-priority debts (such as credit card
bills, student loans, medical bills, and so on) over a five-year period. If so,
you flunk the means test, and Chapter 7 won't be available to you. If not,
you pass the means test, and Chapter 7 remains an option.

State Exemptions Aren't Available to Recent State Residents

Under the old bankruptcy law, the personal property debtors were allowed
to keep in Chapter 7 bankruptcy was determined by the laws of the state
where they lived (as long as they lived there for at least three months).
Under the new law, you must live in a state for at least two years prior to
filing in order to use that state's exemption laws. Otherwise, you must use
the exemptions available in the state where you used fo live. Similar rules
apply to homestead exemptions, which determine how much equity ina
home you can keep when filing for Chapter 7 bankruptcy. However, to use
your new state's homestead exemption, you must live there for at least 40
months.

Because exemption amounts vary widely from state to state, these new
residency requirements could make a big difference in the amount of
property you get to hotd on to. For example, if you recently moved from
California to Nevada and you have a fairly valuable car, you might want to
wait to file for Chapter 7: Once you've been in Nevada for two years, you
can claim its $15,000 exemption for motor vehicles. If you have to use
California’s exemptions, you can keep only $2,300 worth of equity.

Increased Costs and Delays in Filing

The new law requires most people to get credit counseling from a
nonprofit agency before filing for bankruptcy. in addition, debtors have to
complete a course on personal financial management before completing
either Chapter 7 or Chapter 13 bankruptcy.

Another roadblock delays people who had not yet filed a tax return for a
recent year. Anyone filing for Chapter 7 bankruptcy has to provide a
federal tax return for the most recent tax year; those filing for Chapter 13
have to be current on tax returns for the previous four years.

htto://oremierbankruntey.com/ 4/30/2007
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Premier Credit Specialists
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Call Toll Free Today!
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Under the old rules, people who filed under Chapter 13 had to devote all of their disposable income
| — what they had lefl after paying their actual living expenses — to their repayment plan. The new
law adds a wrinkle to this equation: Although Chapier 13 filers still have to hand over all of their
disposable income, they have to calculate their dispasable income using allowed expense amotints
diotated by the IRS - not their actuai expenses - if their incams is higher than the median in their
state (see "Restricled Efigibility for Chapter 7" above). These axpenses are often lower than actual
casts.

Whal's worse, these allowed expense amounts must be subtracted not from the filer's actual
earnings each manth, but from the filer's average income during the six manths before filing. This
means that debtors may be required to pay & much larger amount of "disposable income” into their
plan than they actually have to spare evary month -- which, in turn, means that many more Chapler
13 plans will fail.

Property Must Be Valued at Replacement Cost

Under the ol faw, Chapter 7 filers could value their property at what they coutd sell it for in a fire
sale” or auction. This meant that used fumiture, holbby tems, cars, heiriooms, and other property
debtor might want to keep were typically assumed to have fittle vaiue - and, therefore, that it often
fell well within the “exempt property” calegorles offerad by most states. (Exempt propetty is
property that cannot be taken by creditors o the trustee - you are entitied to keep it.)

Find out how EASY you can
become debt free NOW!
Under the new law, you must value your property at what it would cost to replace it from a retail

Call us today at: vendor, taking into account the property's age and condition. This requirement is sure to jack up
1-888-207-4455 :?fs;f;ue of property, which means more debtars stand to have their property taken and sold by the
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Under the old rules, most filars could choose the type of bankruptoy that seemed best for them -
and most chose Chapler 7 over Chapter 13. The new law will prohibit some filers with higher
incoimes from using Chapter 7.

How High is Your Income?

Under the new rules, the first step in figuring aut whethar you can file for Chapter 7 is to measure
your “currant monthly income” against the median income for a family of your size in your state.

Your "current monthly income" is not your incorne at the time you file, however: It is your average
incoime over the last six months before you file. For many people, particularly those who are filing
for because they recently lost a job, their “current monthly income" accarding to these
GALGULATE YOUR OPTIONS rules wifl be much more than they take in each manth by the time they fite for banlruptey.

Once you've cafculated your income, compare it o the median income for your state. (You can find
median income tables, by state and family size, at the website of the United States Trustee,

th oitths using www.usdoj.goviust: click "Means Testing information.”}
aur dobi seriemant
progran

Lhick hera fo
an baoos

i your income s less than or equat to the median, you ¢an file for Chapter 7. if itis more than the
medtan, howaver, you must pass "the means tesl” -- anather requirement of the new law -- in order
to file for Chapler 7.

The Means Test

The purpose of the means test s to figure out whether you have snough dispusable income, afier
certain allowed expenses and required debt payments, to make payments on a Chapter

Find out how EASY you can
become debt free NOW!

1-888-207-4455

|
i
|
Call us today at: i

13 plan

To find out whether you pass the means test, you start with your "current monthly income,
caloulated as described above. From that amount, you subtract bath of the following:
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Restricted Eligibility for Chapter 7

Under the old rules, most filers could choose the type of bankrupicy that seamed best for them —
and most chose Chapler 7 over Chapler 13. The new law will prohibit some filers with higher
incames from using Chapter 7.

How High is Your Income?

Under the new rules, the first step in figuring aut whether you can file for Ghapter 7 is to measurs
yaur “current monthly income" agains! the median income for a family of your size in your state.
Your "current monthly incoms” is not your income at the time you file, howaver: It is your average
incame over the last si months before you file. For many people, particularly those who ars filing
for because they recently lost a job, their "current monthly income” according to these
CALCULATE YOUR 0PTIGNS rules will be much more than they take in each month by th time they fils for bankruptcy.

Once you've calculated your income, compare it fo the median income for your state. {You can find
median income tables, by state and family size, at the website of the United States Trustee,
e, ustdo] goviuist; dlick "Means Testing Information.”)

Click hiere (6 sea how you
8

1f your incotne is less than or equal to the median, you can file for Chapter 7. #f it is more than the

median, however, you must pass "the means test” - another requirement of the new law — in ardes
to file for Chapter 7.

Find out how EASY you can l

become debt free NOW!

| The Means Test

Call us today at: i

1-888-207-44585 | e purpose of the means lest is to figure out whethar you have enough disposable income, after

] certain allowed expenses and required debt payments, to make paymenis on a Chapter

13 plan.

To find out whether you pass the means tost, you startwith your "current montbly income,”
calculated as described above. From that amount, you sublract both of the following:
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» Certain aliowed expenses, in amounts set by the IRS. Genarally, you cannot subtract what
you actually spend for things fike transportation, food, dothing, and so on; instead, you
have to use the limits the IRS imposes, which may be lower than the cost of living in your

Monthly payments you will have 1o make on secured and priority debts. Secursd debts ars
those for which the creditor Is entitted to seize property if you don'l pay (such as a mortgage
or car loany; priority debts are obligations that the faw deems to be $0 important that they
are entitled to jump to the head of the repayment line, Typical priority debts include chitd
support, afimony, tax debts, and wages owed to employees.

e

if your total monthly disposable income after subtracting these amounts is less than $100, you pass
the means test, and will be afiowed to fife for Chapter 7. If your total remaining monthly disposable
incorne is more than $166.66, you have flunked the means test, and will be prohibited from using
Chapter 7.

So what sbout those in the-middie? They have to do some more math. If your remaining monthly
disposable income is between $100 and $166 66, you miust figure out whether what you have left
aver is enough to pay mote than 25% of your unsecured, nonpriority debts {such as credit card
bills, student loans, medical bills, and so on} over a five-year period. f so, you flunk the means test,
and Chapter 7 won't be avaltable to you. If not, you pass the meens test, and Chapter 7 remains an
option.
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= IRﬂqulrem@hk Easead for Hurricane Victims l

ﬁ Following Hurricanes Katrina and Rita, the United States Trustee's offics announced special
. enforcement guidelines for deblors affected by natural disasters. These guidefines are an effort to

fessen the impact of the new law on filers who may be displaced from their homes and personal
papers.

Among ofher things, these guidelines make the fallowing changes for victims of natural disasters
who file for bankruptey:

& Credit counseling will not be required

v Debtors wha cannot provide required documents due to a natural disaster will nol face
actions

% Trustess ars to consider the income loss, increased expenses, and other effects of a
natural disaster as "special circumstances” that may aflow a debtor who doesn't otherwise
pass the means test to qualify for Chapter 7.

% Trustees will provide alternate means for debtors to altend creditors' meetings, if
necessary.

+  Formare on these rules, go to the website of lhe Umted States Trustee,

[ . . Wy, Usdol. goviust, and clich for Deblors Affected by Natural
Find out h EASY D .

; hl,"m;‘; deb free nﬁ‘&”n“" prasers!

| catt us today at: Lawyers May Be Harder to Find - and More Expensive
| 1-888-207-4455

As Yyou can see, the new law adds some i s to the field of This
is going to make it more expensive - and time-consuming - for lawyers 1o represent clients in
bankruptoy Cases, which means attorney fees are going to go up.

The riew law alsa imposes some additional requirements on lawyers, chief among them that the
lawyer must parsonally vouch for the accuracy of all of the information thair clients provide ther.
This means attomays will have to spend even more time on bankruptey cases, and charge their
clients accordingly. Some experts predict that this comibination of new requirements may drive
some bankruptey fawyers out of the field aiogether.
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Some Chapter 13 Filers Will Have o Live on Less

Undex the ofd rules, people who filed under Chapter 13 had to devote all of their disposable income
— what they had Jeft after paying their actual living expenses - lo their repayment plan. The new
taw adds a wrinkle to this aquation: Although Chapter 13 filers siill have ta hand over afl of their
disposable income, they have to ealculate their disposable income using allowed expense amounts
dictated by tha IRS - not their aclual expenses — if their incame is higher than the median in their
state (see "Restricted Eligibilty for Chapter 7." above). These expenses are often lower than actual
£0sts.

What's worse, these allowed expense amounts must be subracted not from the filer's actual
earnings each month, but from the filer's average income during the six months befors filing. This
means that debtors may be required to pay @ much larger amount of "disposable income” into their
plan than they actually have to spare every month — which, in turn, means that many more Chapter
13 plans will fail.

Property Must Be Valued at Replacement Cost
i i
emant Under the old law, Chapter 7 filers could value their propery at what they could sell it for in a “fire
sale” or auction. This meant that used furniture, hobby ifems, cars, heirlooms, and other property a
debtor might want to keep were typically assumed to have little value - and, therefore, that it often
[ o eereemeeneeeeny | €] WAl Within the "exempt property” categories offered by most states. (Exempt property is

| Find out how EASY you can property that cannot be taken by areditors or the fruslee — you are eniited to keep it.)

l‘ hecome debt free NOW!

{ Under the new law, you must value your property at what it would cost to replace it from a retail
i

j

i

progrars.

Call us today at: vendor, taking into account the property's age and condition. This requirement is sure to jack up
- . N the value of property, which means more debiors stand to have their property taken and sold by the
1-888-207-4455 iy
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State Exernptions Arert't Available to Recent State
Residents

Under the ol bankruptcy law, the personal property debtors were allowed to keep in Chapter 7
bankrupicy was determined by the laws of the state where they fived (as long as they fived there for
at feast three months). Under the new law, you must five in a state for at least two years prior to
fling in arder to use that state's exemption laws. Olherwise, you must use tha sxemptions available
i the state where you used to live. Similar rules apply to homestead exemptions, which detemine
how much equity in 2 home you cain keep when filing for Chapler 7 bankruptcy. However, (o use
your new state’s homestead exemption, you must live there for atleast 40 months

Becauss exemption amounts vary widely from state to state, these new residency requirements

could meke a big difference in the amount of property you get to hold on to, For example, if you

N recently moved fram California to Nevada and you have a fairy valuable car, you might want to

CALCULATE YOUR OPTIONS ; wait to file for Chapter 7: Once you've heen in Nevada for [wo ysars, you can claim fts $15,000
exemplion for moter vehicles. I you have to use California’s exemptions, you can keep only $2,300

& How you woith of equity.
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Are you in need of debt refief? Are you considering filing for bankruptey? Befors you take any
steps forward, you shauld speak to an attomey who can advise you on the best course of
action to resolve your debt. The faw firm of Milavelz, Galiop & Milavetz Is  debt refief
agency. staffed with knowledgeable lawysrs and support staff that can provide answars to al
of your banksuptey questions

For over 43 years, our firm has been assisting individuats in need of debt ralisf. The word
bankruptey craates a stigmia of an iesponsible individual. We know that this is nol true in alt
cases. Many of our clients are resporisible, working citzens who are in need of help because
of extenuating circumstances. Whatevér your situation may be, we can help

At our various focations, our team provides bankrupicy services related to:

Chapter 7

Chapter 13

Chapter 13 conversion to Chapter 7
Emergency filngs

oreciosures

Property seizures

Soclal security disabifity

And several others

s

The bankruptcy laws have changed! Your bankruptcy case may be made more
comptex by the laws that took effect on Ociober 17, 2005.

0o not be caught off guard by the new laws. Our attormeys and staff are up to date on the
new revisions and alterations a1 couid change the way you file for bankruptcy. To enhance
your of nct related matters, please review our bankrupicy

Contact a bankruptey attorney at Milavetz, Gallop & Milavetz, a debi refief agency teday fo
discuss your case with a mamber of our devoted and skilled team. We can provide yoir with
the answers you are seeking. Broak free: of your debt — contact us fo begin the process
today!

For over 43 years, the few firm of Mitaveiz,

iop & Milavolz, a debd roliot agency has been
confidently serving clients from their offices

Minnesole, including individuals i the areas of
Minneapolis. St Paul, Edinz, Goon Rapids, Brooklyn Conter, Rosevitle, St. Cloud, the entire
Twin Cities metro area, wesfern Wisconsin including Hudso, Menomanie, and Eau Claire,
and all of the surrounding armas.

Hilavotz. Gallop & Milavetz, P.A.
Attorneys at Law
Debi Relief Agency
Emait

Mitavetz, Gatiop & Milavatz, P A Attorneys at Law

hitp://www.milavetzlaw .cor/PracticeAreas/Bankruptcy.asp
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+ Benkrupicy

Tell Us About Your Case
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Five Convenient Offices

Edina Office

6500 France Avenue Sauth
Edina, Minnesata $5435
Phone: (952) 9207777
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Ms. SANCHEZ. And, lastly for the record, I would also like to sub-
mit the infamous Form 22 with its 57 parts of inquiry that folks
who are interested in filing bankruptcy claims must fill out to
begin that process.

[The information referred to follows:]

OFFICIAL FORM 22A (CHAPTER 7), SUBMITTED BY THE HONORABLE LINDA SANCHEZ,
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIR-
WOMAN, SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW

Official Form 22A (Chapter 7) (04/07)
According to the calculations required by this statement:

[ The presumption arises.
[ The presumption does not arise.
(Check the box as directed in Parts I, III, and VI of this statement.)

Inre

Debtor(s)

Case Number:

(If known)

CHAPTER 7 STATEMENT OF CURRENT MONTHLY INCOME
AND MEANS-TEST CALCULATION

In addition to Schedule I and J, this statement must be completed by every individual Chapter 7 debtor, whether or not filing jointly,
whose debts are primarily consumer debts. Joint debtors may complete one statement only.

Part I. EXCLUSION FOR DISABLED VETERANS

If you are a disabled veteran described in the Veteran’s Declaration in this Part I, (1) check the box at the beginning of the
Veteran’s Declaration, (2) check the box for “The presumption does not arise” at the top of this statement, and (3) complete
the verification in Part VIII. Do not complete any of the remaining parts of this statement.

[ veteran’s Declaration. By checking this box, I declare under penalty of perjury that I am a disabled veteran (as de-
fined in 38 U.S.C. § 3741(1)) whose indebtedness occurred primarily during a period in which I was on active duty (as de-
fined in 10 U.S.C. § 101(d)(1)) or while I was performing a homeland defense activity (as defined in 32 U.S.C. §901(1)).

Part II. CALCULATION OF MONTHLY INCOME FOR § 707(b)(7) EXCLUSION

Marital/filing status. Check the box that applies and complete the balance of this part of this statement as directed.

a. [J unmarried. Complete only Column A (“Debtor’s Income”) for Lines 3-11.

b. [0 Married, not filing jointly, with declaration of separate households. By checking this box, debtor declares under pen-
alty of perjury: "My spouse and I are legally separated under applicable non-bankruptcy law or my spouse and I are liv-

2 ing apart other than for the purpose of evading the requirements of § 707(b)(2)(A) of the Bankruptcy Code.” Com-
plete only Column A (“Debtor’s Income”) for Lines 3-11.

c. [0 Married, not filing jointly, without the declaration of separate households set out in Line 2.b above. Complete both
Column A (“Debtor’s Income”) and Column B (Spouse’s Income) for Lines 3-11.

d. [0 Married, filing jointly. Complete both Column A (“Debtor’s Income”) and Column B (“Spouse’s Income”) for

Lines 3-11.
All figures must reflect average monthly income received from all sources, derived during the Column A | Column B
six calendar months prior to filing the bankruptcy case, ending on the last day of the month Debtor’s Spouse’s
before the filing. If the amount of monthly income varied during the six months, you must Income Income

divide the six-month total by six, and enter the result on the appropriate line.

3 Gross wages, salary, tips, bonuses, overtime, commissions. $ $

Income from the operation of a business, profession or farm. Subtract Line b from Line
a and enter the difference in the appropriate column(s) of Line 4. Do not enter a number less
than zero. Do not include any part of the business expenses entered Line b as a de-
duction in Part V.

= a. Gross receipts $
b. Ordinary and necessary business expenses $
c. Business income Subtract Line b from Line a $ $
Rent and other real property income. Subtract Line b from Line a and enter the difference
in the appropriate column(s) of Line 5. Do not enter a number less than zero. Do not include
any part of the operating expenses entered on Line b as a deduction in Part V.
5 a. Gross receipts $
b. Ordinary and necessary operating expenses $
c. Rent and other real property income Subtract Line b from Line a $ $
6 Interest, dividends and royalties. $ $
7 | Pension and retirement income. $ $

Any amounts paid by another person or entity, on a regular basis, for the household
8 expenses of the debtor or the debtor’s i ing child or sp sup-
port. Do not include amounts paid by the debtor’s spouse if Column B is completed. $ $
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y p Enter the amount in the appropriate column(s) of Line 9.
However, if you contend that unemployment compensation received by you or your spouse
was a benefit under the Social Security Act, do not list the amount of such compensation in
Column A or B, but instead state the amount in the space below:

Unemployment compensation claimed to
be a benefit under the Social Security Act | Debtor $ Spouse $ $ $

10

Income from all other sources. If necessary, list additional sources on a separate page.
Do not include any benefits received under the Social Security Act or payments received as
a victim of a war crime, crime against humanity, or as a victim of international or domestic
terrorism. Specify source and amount.

|

[a 1] [
[b 1] [ |
Total and enter on Line 10

11

Subtotal of Current Monthly Income for § 707(b)(7). Add Lines 3 thru 10 in
Column A, and, if Column B is completed, add Lines 3 through 10 in Column B. Enter the
total(s). $ $

12

Total Current Monthly Income for § 707(b)(7). If Column B has been completed,
add Line 11, Column A to Line 11, Column B, and enter the total. If Column B has not been
completed, enter the amount from Line 11, Column A.

Part III. APPLICATION OF § 707(b)(7) EXCLUSION

13

Annualized Current Monthly Income for § 707(b)(7). Multiply the amount from Line 12 by
the number 12 and enter the result.

14

Applicable median family income. Enter the median family income for the applicable state and
household size. (This information is available by family size at www.usdoj.gov/ust/ or from the clerk of
the bankruptcy court.)

a. Enter debtor’s state of residence: b. Enter debtor’s household size: $

15

Application of Section 707(b) (7). Check the applicable box and proceed as directed.

[J The amount on Line 13 is less than or equal to the amount on Line 14. Check the box for “The pre-
sumption does not arise” at the top of page 1 of this statement, and complete Part VIII; do not complete Parts 1V, V, VI
or VIIL

[ The amount on Line 13 is more than the amount on Line 14. Complete the remaining parts of this state-
ment.

Complete Parts 1V, V, VI, and VII of this statement only if required. (See Line 15.)

Part IV. CALCULATION OF CURRENT MONTHLY INCOME FOR § 707(b)(2)

16

Enter the amount from Line 12. $

17

Marital adjustment. If you checked the box at Line 2.c, enter the amount of the income listed in Line
11, Column B that was NOT paid on a regular basis for the household expenses of the debtor or the
debtor’s dependents. If you did not check box at Line 2.c, enter zero. $

18

Current monthly income for § 707(b)(2). Subtract Line 17 from Line 16 and enter the result.

3

Part V. CALCULATION OF DEDUCTIONS ALLOWED UNDER § 707(b)(2)

Subpart A: Deductions under Standards of the Internal Revenue Service (IRS)

19

National Standards: food, clothing, household supplies, personal care, and miscella-
neous. Enter “Total” amount from IRS National Standards for Allowable Living Expenses for the applicable
family size and income level. (This information is available at www.usdoj.gov/ust/ or from the clerk of the
bankruptcy court.) $

20A

Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the
IRS Housing and Utilities Standards; non-mortgage expenses for the applicable county and family size.
(This information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court). $
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Local Standards: housing and utilities; mortgage/rent expense. Enter, in Line a below, the
amount of the IRS Housing and Utilities Standards; mortgage/rent expense for your county and family size
(this information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter on
Line b the total of the Average Monthly Payments for any debts secured by your home, as stated in Line 42;
subtract Line b from Line a and enter the result in Line 20B. Do not enter an amount less than zero.

a. IRS Housing and Utilities Standards; mortgage/rental expense $

b. Average Monthly Payment for any debts secured by your
home, if any, as stated in Line 42 $

c. Net mortgage/rental expense Subtract Line b from Line a.

21

Local Standards: housing and utilities; adjustment. if you contend that the process set out in
Lines 20A and 20B does not accurately compute the allowance to which you are entitled under the IRS
Housing and Utilities Standards, enter any additional amount to which you contend you are entitled, and
state the basis for your contention in the space below:

22

Local Standards: transportation; vehicle operation/public transportation expense. You
are entitled to an expense allowance in this category regardless of whether you pay the expenses of operat-
ing a vehicle and regardless of whether you use public transportation.

Check the number of vehicles for which you pay the operating expenses or for which the operating ex-
penses are included as a contribution to your household expenses in Line 8.

Oo O1 O2ormore.

Enter the amount from IRS Transportation Standards, Operating Costs & Public Transportation Costs for the
applicable number of vehicles in the applicable Metropolitan Statistical Area or Census Region. (This infor-
mation is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.)

23

Local Standards: transportation ownership/lease expense; Vehicle 1. Check the number
of vehicles for which you claim an ownership/lease expense. (You may not claim an ownership/lease ex-
pense for more than two vehicles.)

O1 [O2 or more.

Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, First Car (avail-
able at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the Aver-
age Monthly Payments for any debts secured by Vehicle 1, as stated in Line 42; subtract Line b from Line a
and enter the result in Line 23. Do not enter an amount less than zero.

a. IRS Transportation Standards, Ownership Costs, First Car $

b. Average Monthly Payment for any debts secured by Vehicle 1,
as stated in Line 42

C. Net ownership/lease expense for Vehicle 1 Subtract Line b from Line a.

24

Local Standards: transportation ownership/lease expense; Vehicle 2. Complete this Line
only if you checked the “2 or more” Box in Line 23.

Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, Second Car
(available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the
Average Monthly Payments for any debts secured by Vehicle 2, as stated in Line 42; subtract Line b from
Line a and enter the result in Line 24. Do not enter an amount less than zero.

a. IRS Transportation Standards, Ownership Costs, Second Car $

b. Average Monthly Payment for any debts secured by Vehicle 2,
as stated in Line 42 $

c. Net ownership/lease expense for Vehicle 2 Subtract Line b from Line a.

25

Other Necessary Expenses: taxes. Enter the total average monthly expense that you actually incur
for all federal, state and local taxes, other than real estate and sales taxes, such as income taxes, self em-
ployment taxes, social security taxes, and Medicare taxes. Do not include real estate or sales taxes.

26

Other | y Exp y payroll d ions. Enter the total average monthly
payroll deductions that are required for your employment, such as mandatory retirement contributions,
union dues, and uniform costs. Do not include discretionary such as Yy

401 (k) contributions.




Offici

162

al Form 22A (Chapter 7) (04/07) - Cont.

27

Other Necessary Expenses: life insurance. Enter average monthly premiums that you actually
pay for term life insurance for yourself. Do not include premiums for insurance on your dependents,
for whole life or for any other form of insurance.

28

Other Necessary Expenses: court-ordered payments. Enter the total monthly amount that you
are required to pay pursuant to court order, such as spousal or child support payments. Do not include
payments on past due support obligations included in Line 44.

29

Other Necessary Expenses: education for employment or for a physically or mentally
challenged child. Enter the total monthly amount that you actually expend for education that is a con-
dition of employment and for education that is required for a physically or mentally challenged dependent
child for whom no public education providing similar services is available.

30

Other Necessary Expenses: childcare. Enter the average monthly amount that you actually expend
on childcare—such as baby-sitting, day care, nursery and preschool. Do not include other educational
payments.

31

Other Necessary Expenses: health care. Enter the average monthly amount that you actually
expend on health care expenses that are not reimbursed by insurance or paid by a health savings account.
Do not include payments for health insurance or health savings accounts listed in Line 34.

32

Other Necessary Exp ication services. Enter the average monthly amount
that you actually pay for telecommunication services other than your basic home telephone service—such
as cell phones, pagers, call waiting, caller id, special long distance, or internet service—to the extent neces-
sary for your health and welfare or that of your dependents. Do not include any previ y de-
ducted.

33

Total Expenses Allowed under IRS Standards. Enter the total of Lines 19 through 32.

Subpart B: Additional Expense Deductions under § 707(b)
Note: Do not include any expenses that you have listed in Lines 19-32

34

Health Insurance, Disability Insurance, and Health ings A P List and
total the average monthly amounts that you actually pay for yourself, your spouse, or your dependents in
the following categories.

a. Health Insurance $

b. Disability Insurance $

c. Health Savings Account $

Total: Add Lines a, b and ¢

35

Continued contributions to the care of household or family members. Enter the actual
monthly expenses that you will continue to pay for the reasonable and necessary care and support of an
elderly, chronically ill, or disabled member of your household or member of your immediate family who is
unable to pay for such expenses.

36

Protection against family violence. Enter any average monthly expenses that you actually incurred
to maintain the safety of your family under the Family Violence Prevention and Services Act or other appli-
cable federal law. The nature of these expenses is required to be kept confidential by the court.

37

Home energy costs. Enter the average monthly amount, in excess of the allowance specified by IRS
Local Standards for Housing and Utilities, that you actually expend for home energy costs. You must pro-
vide your case trustee with i rating that the additional amount claimed is
reasonable and necessary.

38

Education expenses for dependent children less than 18. Enter the average monthly ex-
penses that you actually incur, not to exceed $137.50 per child, in providing elementary and secondary
education for your dependent children less than 18 years of age. You must provide your case trustee
with i ating that the i isr and y and
not already accounted for in the IRS Standards.

39

Additional food and clothing expense. Enter the average monthly amount by which your food and

clothing expenses exceed the combined allowances for food and apparel in the IRS National Standards, not

to exceed five percent of those combined allowances. (This information is available at www.usdoj.gov/ust/

or from the clerk of the bankruptcy court.) You must provide your case trustee with documentation
ating that the iti i isr and Y.

40

Continued charitable contributions. Enter the amount that you will continue to contribute in the
form of cash or financial instruments to a charitable organization as defined in 26 U.S.C. § 170(c)(1)-(2).

@

41

Total Additional Expense Deductions under § 707(b). Enter the total of Lines 34 through 40

@
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w

Subpart C: Deductions for Debt Payment

42

Future payments on secured claims. For each of your debts that is secured by an interest in prop-
erty that you own, list the name of the creditor, identify the property securing the debt, and state the Av-
erage Monthly Payment. The Average Monthly Payment is the total of all amounts contractually due to
each Secured Creditor in the 60 months following the filing of the bankruptcy case, divided by 60. Mort-
gage debts should include payments of taxes and insurance required by the mortgage. If necessary, list
additional entries on a separate page.

Name of Creditor Property Securing the Debt 60-month Average Payment
a. $
b. $
c. $

Total: Add Lines a, b and c.

43

Other payments on secured claims. If any of debts listed in Line 42 are secured by your primary
residence, a motor vehicle, or other property necessary for your support or the support of your depend-
ents, you may include in your deduction 1/60th of any amount (the “cure amount”) that you must pay the
creditor in addition to the payments listed in Line 42, in order to maintain possession of the property. The
cure amount would include any sums in default that must be paid in order to avoid repossession or fore-
closure. List and total any such amounts in the following chart. If necessary, list additional entries on a
separate page.

Name of Creditor Property Securing the Debt 1/60th of the Cure Amount

a. $
b. $
c. $

Total: Add Lines a, b and ¢

44

Payments on priority claims. Enter the total amount of all priority claims (including priority child
support and alimony claims), divided by 60.

45

Chap 13 inistrative exp If you are eligible to file a case under Chapter 13, complete
the following chart, multiply the amount in line a by the amount in line b, and enter the resulting adminis-
trative expense.

a. Projected average monthly Chapter 13 plan payment. $

b. Current multiplier for your district as determined under sched-
ules issued by the Executive Office for United States Trustees.
(This information is available at www.usdoj.gov/ust/ or from

the clerk of the bankruptcy court.) X

[ Average monthly administrative expense of Chapter 13 case

Total: Multiply Lines a and b

46

Total Deductions for Debt Payment. Enter the total of Lines 42 through 45.

Subpart D: Total Deductions Allowed under § 707(b)(2)

47

Total of all deductions allowed under § 707(b)(2). Enter the total of Lines 33, 41, and 46.

s

Part VI. DETERMINATION OF § 707(b)(2) PRESUMPTION

48

Enter the amount from Line 18 (Current monthly income for § 707(b)(2))

49

Enter the amount from Line 47 (Total of all deductions allowed under § 707(b)(2))

s

50

Monthly disposable income under § 707(b)(2). Subtract Line 49 from Line 48 and enter the
result

51

60- disp ble i under § 707(b)(2). Multiply the amount in Line 50 by the num-
ber 60 and enter the result.
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Ms. SANCHEZ. And without objection, so ordered.

We are now going to begin a round of questioning. Members will
each have 5 minutes to question the witnesses. I would ask the
witnesses to be mindful of the fact that we have but little time
each to ask questions, so try to be brief in your responses.

And I would like to begin with Mr. Bartlett with my first ques-
tion. You've testified also before the Senate Judiciary Committee
last December, and in that testimony you stated that, quote, “We
need to reach consumers much sooner in the financial cycle so that
credit counseling can live up to its full potential. If consumers wait
until they are completely under water, counseling may not live up
to its full potential.”

How would you propose to reach consumers much sooner in the
financial cycle? Because apparently, as we've seen from Ms. Bur-
roughs, sometimes people with the best of intentions have to begin
the bankruptcy process, and that is really when the counseling
kicks in.

Mr. BARTLETT. Madam Chair, ironically one of the probably unin-
tended or at least undiscussed outcomes of the new law is that con-
sumers are getting to counseling earlier, but they’re not getting in
in a way that shows up in the statistics. We survey all the certified
credit counseling agencies and we’ve determined that about 30,000
counseling sessions a month, additional sessions happen with these
certified agencies more than were happening in prior years. And
we think that is because these agencies are certified, consumers
can find them on the Internet, they’ve been certified by the U.S.
Justice Department, so it gives the consumers a much higher sense
of satisfaction.

We think the other thing that is happening is that with the pub-
licity about it, with the conversations about it, we think that con-
sumers are increasingly aware that the earlier they get to the
counseling the better they are and the easier it will be and easier
to accommodate.

And then third is we as an industry, we are pushing all kinds
of information to consumers to say get thee to a counselor. If you're
having difficulty, then counselors can help because they can help
you with your money management.

So is it going to be perfect? Is everyone going to get to a coun-
selor early in the process? No.

Ms. SANCHEZ. So you believe the majority of consumers are get-
ting the credit counseling that they need early enough in the proc-
ess?

Mr. BARTLETT. No, I wouldn’t say majority. I wish life were that
good. I would say that a lot more today because of this new law
than were prior to the law, because of the certification process and
the industry is promoting it, is telling consumers to get to a coun-
selor and we're making it available.

Ms. SANCHEZ. Mr. Sommer, do you have any thoughts about
whether or not debtors are getting their credit counseling advice in
a way that is timely given the circumstances that they’re in in
terms of thinking about bankruptcy?

Mr. SoMMER. Unfortunately, most debtors go to counseling only
when they find out the requirement to file bankruptcy. And by
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then, as the counselors themselves say, hardly any of them are fi-
nancially capable of doing a debt management plan.

The counseling is particularly a problem in timing when people
are facing foreclosure, such as Ms. Burroughs, because it can serve
as an impediment when the foreclosure sale may be very imminent.
And there are courts that have said that people who get counseling
on the same day as they file bankruptcy can’t file bankruptcy.

So we think there are certain categories of people at a minimum
who ought to be exempted from counseling when it’s clear coun-
seling can’t stop a mortgage foreclosure.

Ms. SANCHEZ. Thank you. Mr. Bartlett, in his prepared testimony
described a lawsuit filed in Connecticut in which he said the plain-
tiffs in this case believe that attorneys have a right under the Con-
stitution to deceive the public, hide information from clients, or ad-
vise consumers to commit fraud by running up debts just before fil-
ing for bankruptcy to gave the means test. Are you familiar with
that lawsuit, Mr. Sommer?

Mr. SOMMER. Actually, our organization is a plaintiff along with
the Connecticut Bar Association in that lawsuit.

Ms. SANCHEZ. What would your response be to Mr. Bartlett’s
characterization?

Mr. SoMMER. Well, that is simply a false characterization of a
lawsuit. It would be ridiculous to argue that attorneys have the
right to counsel their clients to commit fraud, and we made no such
argument, as the papers would demonstrate. Our argument was
that professional ethics already prohibit that kind of activity. And
really the provisions of the law which prohibit advice about lawful
activity impair attorneys’ ethical duties to fully advise their clients
about lawful means of dealing with their problems.

Ms. SANCHEZ. Thank you. Mr. Bartlett, over the nearly 8 years
that the BAPCPA was under consideration by Congress, we con-
tinuously heard that each American family was paying a $400 to
$550 “bankruptcy tax” for bankruptcy filing. Since the enactment
2 years ago have interest rates dropped significantly?

Mr. BARTLETT. I don’t know that they have, and I don’t know
that you could point to one law as either increasing or decreasing
interest rates.

Ms. SANCHEZ. Have the costs of goods and services been lowered
in response to the perceived savings resulting from the enactment
of the act?

Mr. BARTLETT. I would say the cost have declined. We’re running
at an average of about a 1.5 million consumer bankruptcies a year
prior to the law. And last year it was 537,000. We think it will be
about half, about 700,000. So it would be 700,000 fewer bank-
ruptcies.

Ms. SANCHEZ. But I'm specifically referring to this “bankruptcy
tax” that we heard about over and over and over again. I mean,
I can only tell you what my experience is. I get solicitations for
credit cards in the mail every day. And the interest rates that
they’re asking me to pay are 24.99 percent. I think the lowest one
I have recently received, and I have an excellent credit rating, I
might add, was like for 19.99 percent.

I haven’t seen a significant decrease in the interest rates on cred-
it cards that are being offered as a result of the enactment 2 years
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ago. And yet one of the major arguments we heard over and over
and over again in response to why we should support this bill was
that consumers are paying this huge “bankruptcy tax” and that if
we just cut down all the frivolous bankruptcy filings every con-
sumer’s interest rates are going to go down.

Mr. BARTLETT. Madam Chair, the purpose of the new law, the re-
form, is to stipulate that those consumers who can pay some or all
of their debts and who are above the median income are expected
to do so. That is exactly what’s happening. And those that cannot
can go into chapter 7. And that is what’s happening also, about
700,000 chapter 7s. And then the—about 700,000 in bankruptcy.
And the rest are not filing for bankruptcy because they can pay
some or all of their debts. And that was what the law intended and
that is what’s happening.

Ms. SANCHEZ. So the argument about “bankruptcy tax” was just
a specious argument then; it was never intended to save consumers
money through lower interest rates?

Mr. BARTLETT. I don’t think it was specious at all. I think the
total savings are the total savings and those are reflected in the
total cost of goods and services in the economy. If people file for
bankruptcies and don’t pay their debts and they could pay their
debts, that is a bad thing. We think that is a bad thing if someone
can pay their debts and aren’t required to.

Ms. SANCHEZ. I'm just going to interrupt you and say I take of-
fense at the argument that it was going to have this effect that
consumers were going to pay less in interest rates if we could re-
duce the number of actual bankruptcy filings.

My time has expired. I would now like to recognize my distin-
guished Ranking Member for 5 minutes of questioning.

Mr. CANNON. Madam Chair, I'm happy to defer to Mr. Feeney,
who I think has another obligation, and to the other Members of
the Committee who may have other interests or commitments, and
I would be happy to go last.

Ms. SANCHEZ. I appreciate your generosity.

Mr. Feeney.

Mr. FEENEY. I thank the Chairwoman, and I thank the Ranking
Member for his hospitality.

On that last point, Mr. Bartlett, is it your position that there are
dozens, hundreds, perhaps thousands of variables, including inter-
national markets, that affect interest rates on an ongoing basis and
the cost of goods?

Mr. BARTLETT. Of course. There are a lot of things that set the
interest rates, Chief among them the Federal Reserve. The cost of
bankruptcy is a real cost and it’s a cost that is spread out through-
out the economy.

Mr. FEENEY. Is it your position marginally of the thousands of
variables, including international variables, one variable that tends
to lower in your opinion the cost of interest and the cost of goods
would be relatively tight bankruptcy rules so that fewer people are
availing themselves of them?

Mr. BARTLETT. I think that’s correct. I think bankruptcy should
be available to people that cannot pay their debts and not available
to those who can, roughly speaking.



167

Mr. FEENEY. And in general, losses to the economy that result
from, I don’t want to say frivolous, but liberal bankruptcy applica-
tions, what will they tend to do to job creation for Americans, pros-
perity and the national economy, realizing again that it’s just one
of thousands of potential variables?

Mr. BARTLETT. We have two effects. If bankruptcy allows people
who otherwise can pay their debts not to do so, as it did prior to
this law, two things happen. One is that credit tightens up for ev-
eryone because creditors are then much stricter on offering the
credit. So those that can and would pay their debts are sometimes
denied and they shouldn’t be.

Secondly, the costs go up. So those goods that someone purchased
and didn’t pay for have to be paid for by everyone else.

Mr. FEENEY. Have you seen any studies or have you reviewed
any work of others or do you have an opinion as to the rough per-
centage of bankruptcies that come about because of poor decisions
and poor understanding of financial literacy versus bad luck, peo-
ple that have a bad health situation, people that get thrown out of
a job. At the turn of the century if you were an expert in manufac-
turing buggy whips, when the automobile came along you were in
some trouble. Do you have an opinion relatively what the prepon-
derance of the burden is?

Mr. BARTLETT. The survey I've seen that is most on point to your
question was done by the gold standard group of credit counselors,
the National Federation of Credit Counselors. Most of their agen-
cies are certified by the Justice Department. And they asked their
consumers or their clients who would call for credit counseling, and
they would ask them what do you think got you into trouble? And
I think it was about 69 percent of those debtors self-identified.
They said what got us into trouble was poor money management.

About 30 percent was a major loss of job or loss of income. And
the rest was medical or divorce or disability. About 4 percent,
something like that. So about 69 percent, according to that study,
is poor money management. Other counselors I talked with con-
firmed that that’s about the right ratio.

Now, that leaves a large group that is loss of income, and if that
loss of income is permanent, well, then some kind of restructuring
has to occur. If it’s temporary, then lenders can figure out some
way to accommodate.

Mr. FEENEY. Well, I don’t think—my guess is you don’t, and I
don’t want to blame the victim here, but a big part of the prob-
lem—you talked about early counseling and education if somebody
gets into trouble and before they get above their head in hot water,
but the truth is that a significant portion of the problem, perhaps
the 70 percent figure, give or take, that you cited comes from lack
of parents and especially our public education system early on,
having people understand things like the Rule of 72, compound in-
terest of money, what happens to savings. I mean, America’s sav-
ings rates is one of the real problems for our economy. And so are
there things that the Business Roundtable can suggest over time
that will help all Americans avoid unnecessary problems as op-
posed to people that just have a horrible misfortune?

Mr. BARTLETT. We see it as a shared responsibility. We as an in-
dustry, we have the responsibility to explain the terms clearly, and
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we sometimes fall short of that, with all candor, but we work at
it every day. We have the responsibility then to reach out to con-
sumers that get in trouble, provide counseling, try to help them re-
finance if we need to, try to provide some way that they can get
out of trouble, provide for counseling so that they can make better
management decisions. The consumers, the borrowers, also have a
responsibility to avail themselves of that counseling early to make
better management decisions. Congress has a responsibility to pro-
vide oversight of this law, the courts have a responsibility, the at-
torneys, the bankruptcy attorneys have a responsibility to explain
clearly what

Mr. FEENEY. I want to ask one more quick one. On balance
you've got $1.1 trillion worth of activity that your companies rep-
resent on an annual basis. On balance are those companies much
better off if we have fewer people get in hot water or more people
get in hot water?

Mr. BARTLETT. The companies are better off when the consumers
are better off and the consumers are better off when the companies
are better off, so it’s a shared responsibility.

Ms. SANCHEZ. The time of the gentleman has expired.

Mr. Johnson is recognized for 5 minutes.

Mr. JOHNSON. Thank you, Madam Chair.

Mr. Bartlett, it wasn’t the consumer debtors lobby that was re-
sponsible for causing the passage of this so-called Consumer Pro-
tection Act of 2005, was it? It wasn’t the debtors lobby or the con-
sumers who were itching for a change, was it?

Mr. BARTLETT. Well, the consumers are our customers.

Mr. JOoHNSON. Well, no, no, no, no, no. Answer my question. It
wasn’t the consumer lobby that was asking for a change in the
Bankruptcy Code?

Mr. BARTLETT. Right, I think that is accurate.

Mr. JOHNSON. It was actually the creditors lobby, those who ex-
tend credit, isn’t that correct?

Mr. BARTLETT. Congressman, I think it was the Members of Con-
gress that voted for the bill.

Mr. JOHNSON. But there was a sustained lobbying effort that
brought about a change in the existing bankruptcy law, and that
effort was led by the creditors lobby, isn’t that correct?

Mr. BARTLETT. On the lobbying side, yes, sir.

Mr. JOHNSON. And the creditors, what they wanted to do was
make it more difficult for debtors to be able to file for relief under
the Bankruptcy Code, either 7 or 13, isn’t that true, they wanted
to make it more difficult?

Mr. BARTLETT. No, sir.

Mr. JOHNSON. Well, they actually succeeded though in making it
more difficult and onerous for people who were in dire straits to ac-
tually file a successful petition for either 13 or 7, isn’t that correct?

Mr. BARTLETT. No, sir.

Mr. JOHNSON. Okay. Well, you disagree and I disagree with you
on that. But a person such as Ms. Burroughs—Ms. Burroughs, I
think you testified that you read some papers, you had to refinance
your home a couple of times because of a job loss and your husband
was deployed to Iraq, he’s still serving over there. You apparently
signed some papers to close a loan that provided for accelerated
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payments, your mortgage payments were going up and it was just
difficult for you all to be able to make it under those circumstances,
and so you got to the point where you had no alternative but to
declare bankruptcy, is that correct?

Ms. BURROUGHS. Right.

Mr. JOHNSON. And you went in and filed a chapter 13.

Now, how, Mr. Bartlett, has this so-called Consumer Protection
Act of 2005 helped people such as Ms. Shirley Jones Burroughs?

Mr. BARTLETT. It continued to make it possible for her to file for
bankruptcy if she could not pay her debts.

Mr. JOHNSON. It made it more difficult for her to file, didn’t it?

Mr. BARTLETT. No, sir, I don’t believe so. That is why she filed
and she successfully filed for chapter 13, because she can pay some
of her debts.

Mr. JOHNSON. It cost her more to file though, didn’t it?

Mr. BARTLETT. Congressman, it allowed her to keep her home,
which is what chapter 13 is for. Among other things, it allows her
to keep her home as a secured debt so as she makes her payments
on the home she can keep it. Without the protection of bankruptcy,
of chapter 13, she could not do that.

Ms. SANCHEZ. Will the gentleman yield for a quick second?

Mr. JOHNSON. Yes.

Ms. SANCHEZ. But, Mr. Bartlett, that relief was available prior
to the changes in the act in 2005, is that not correct?

Mr. BARTLETT. That’s correct. We strengthened the act in some
ways.

Ms. SANCHEZ. But the ability for a debtor who experiences a job
loss or some loss in income to keep their home was available prior
to the changes in the act? That is the question I'm asking you. A
simple yes or no question.

Mr. BARTLETT. Yes, it was.

Ms. SANCHEZ. I thank the gentleman for yielding.

Mr. JOHNSON. But basically what this new act did was remove
the ability of persons like Ms. Burroughs to be able to have the
court make an adjustment in the terms of the mortgage on her
principal resident?

Mr. BARTLETT. Congressman, I don’t believe a bankruptcy court
under the old law was able to adjust to a secured rate, a secured
mortgage. I think that bankruptcy, you can adjust the unsecured
but not the secured. That is what makes it secured versus unse-
cured. That is the basic difference. In a secured mortgage that is
why you have the lower rates, is because it’s secured by property,
unsecured is not.

Mr. JOHNSON. All right. Thank you, sir. Let me ask Mr. Sommer
to respond to that also.

Mr. SOMMER. The 2005 amendments did make chapter 13 more
difficult in a number of ways. You have the credit counseling, you
have the credit education, you have to file 4 years worth of tax re-
turns, there are a number of other requirements that were added
which make it more difficult and more expensive to save a home.

Mr. JOHNSON. And suppose one does not have the documents
that are required under the act that are prerequisite. What hap-
pens in that case?
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Mr. SOMMER. There are many cases that have been dismissed for
people not having those documents. Sometimes very minor defects.
People who submitted most of their pay stubs, but not quite all
within the 60 days, the United States Trustee moves to dismiss
those cases. And so the dismissal rate is higher. And because the
cost of bankruptcy is higher more people are trying to file without
a lawyer and running into trouble.

Ms. SANCHEZ. The time of the gentleman has expired.

The gentlewoman from California, Ms. Lofgren.

Ms. LOFGREN. Thank you, Madam Chairwoman, and thank you
for having this hearing, which I think is very important. As Mem-
bers know, I thought that our enactment of this so-called reform
bill was a mistake, and I think what we have learned since then
has proven those concerns to be correct.

I would like to just thank Mrs. Burroughs for coming here. 1
know it is hard to talk about your own experience, especially with
your husband deployed in Iraq for our country. Your patriotism is
something we want to acknowledge and appreciate. And to tell your
story really I think explains the problem here.

You and your husband have worked hard to provide for your
home with your two children. It’s the American dream. I mean you
are the American dream, and to have what happened to you occur
shows what’s wrong here. You have worked hard, you've actually
had a very substantial income because of your hard work. And yet
with this mortgage payment issue coupled with our Bankruptcy Act
and your husband’s deployment and your job loss, which believe me
can happen in any family no matter how hard people work, you've
ended up in this very distressing situation.

As I think about all the things that we were concerned about in
the markups, the years of discussion of the Bankruptcy Act, I don’t
know that the credit counseling provision was a major focus. And
yet as it’s played out it has had a very pernicious effect and, from
the GAO report, almost no positive impact because by the time peo-
ple get to this situation there’s nothing left to manage. I mean they
have a very serious situation.

I'm interested, Mr. Sommer, and again thanks to you because of
your advocacy, I'm from San Jose so I know about the consumer
bankruptcies and their volunteerism, the interplay between home
foreclosures and the credit counseling. Can you talk about that?
People are scrambling to keep their homes and then all of a sudden
there’s this new requirement they didn’t know about. Can you just
explain that in more detail?

Mr. SOMMER. Well, basically first of all, you should understand
that credit counseling cannot stop a mortgage foreclosure.

Ms. LOFGREN. We know that.

Mr. SOMMER. A debt management plan deals typically with cred-
it card debts and not with mortgage debts. What happens very
often is that people are attempting to negotiate with their mort-
gage company. And a lot of the mortgage companies say they offer
these loan modifications, people are negotiating, but at the same
time the foreclosure is going full speed ahead. And it’s not until the
brink of the sale that they figure out that this loan modification
isn’t going to happen, I'm going to have to do something else. They
come in at the last minute to file a chapter 13 to stop a foreclosure
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and then they find out they have to get the credit counseling. And
sometimes it’s just one more barrier. Usually they can get it, usu-
ally it’s not a problem. There are a few courts that have held you
can’t get it on the same day you file the petition, which I think is
wrong. But it’s one more obstacle in their way at a time when
they’re absolutely frantic. And any educational purpose would be
much better served by the education they would get later in the
bankruptcy case.

Ms. LOFGREN. Well, here’s a question I have. I mean, there are
certainly the individual human tragedies that we care about, and
Mrs. Burroughs and her family have outlined them. A family that
earned $97,000 a year in 2005 and yet because of this mortgage
problem and the interest rates and the compounding—it looks to
me illegal compounding—they have been put in this situation. But
then there’s the macro situation. And we are concerned about what
is happening to the American economy because of the level of fore-
closures and what that might do to the entire liquidity of the
American economy.

Can you draw a connection between the foreclosure rate, this
credit counseling provision, and the whole macro American econ-
omy that is such a concern to us?

Mr. SoMMER. What happened to Ms. Burroughs is very typical of
people who have been subjected to these kinds of loans. She prob-
ably would have qualified for a market rate loan based on her in-
come, but she was steered to somebody who gave her a subprime
loan and then encouraged to refinance a number of times where
she got nothing from the loans other than a much higher loan bal-
ance.

I think it’s symptomatic of the lack of regulation in that industry
and probably the tilt policy wise in our banking regulators toward
the private industry.

Ms. LorGREN. If I may, my time has expired. I will just note that
the foreclosure rate is causing certain parts of the country to panic
because it’s going to have an impact, not just on those who are suf-
fering, but on the entire real estate market that is then going to
have an impact on the entire economy of the United States. And
sometimes when you have the little nail in the horseshoe, you can
find something as simple as this that helped cause those problems.
And I yield back.

Ms. SANCHEZ. Thank you. The time of the gentlewoman is ex-
pired.

The gentleman from Massachusetts, Mr. Delahunt, is recognized
for 5 minutes.

Mr. DELAHUNT. Mr. Bartlett, you in your testimony indicate that
bankruptcy filings are down?

Mr. BARTLETT. Consumer bankruptcy filings are down by about
half of what it had been for every year.

Mr. DELAHUNT. Has there been a study in terms of causal rela-
tionship between the bankruptcy law and the fact that the bank-
ruptcey filings are down?

Mr. BARTLETT. I don’t know of a specific study on point. I don’t
know of anyone that believes it’s for any other reason.

Mr. DELAHUNT. But there hasn’t been any scientific study?
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Mr. BARTLETT. I would have to search my mind. I don’t know of
one. I hadn’t heard the question asked before. I believe most people
believe it was directly from this law.

Mr. DELAHUNT. With all due respect, most people believe—you
know, when I was a kid I believed in Santa Claus.

Mr. BARTLETT. Most people believe in Santa Claus, too, Mr.
Delahunt.

Mr. DELAHUNT. And Santa Claus can be good. But to suggest
that there’s a proximate cause between filings and the passage of
the bankruptcy law in 2005 and the fact that it’s down, I would re-
spectfully suggest that there are multiple, there are most likely
multiple reasons other than the bankruptcy law that filings, con-
sumer bankruptcy filings are down by 50 percent.

Mr. BARTLETT. Congressman, that well could be. I do have some
statistics as I'm now searching around.

Mr. DELAHUNT. Okay. Search a little and tell us what the search
discovers?

Mr. BARTLETT. We hired a statistician and did some statistical
tracking of the bankruptcy filings. And what we discovered is that
the law was enacted, as I recall, in April of 2005, and I'm going
by memory, with an effective date in October of 2005, as I recall.

Mr. DELAHUNT. Correct.

Mr. BARTLETT. And so bankruptcy filings, as I said earlier, had
been analyzed.

Mr. DELAHUNT. And there was a real spike going up to October
2005.

Mr. BARTLETT. Right. And then it dropped like a rock to where
bankruptcy filings were almost nonexistent. There are a lot of rea-
sons for that.

Mr. DELAHUNT. So after October 2005 we entered into the age of
good times again?

Mr. BARTLETT. No, sir. The filings were premature. Many of the
filings were premature. It is clear that that spike in filings was
caused by the anticipation of the October effective date. And then
the filings came back up and leveled out beginning around April of
2006 and have trended up slightly since then, but by and large
stayed about the same with some slight trend up.

Mr. DELAHUNT. Thank you for the statistics, but going back to
my original question, there’s absolutely no evidence to support a
causal relationship other than surmise between the dramatic de-
cline over the past, well, past year or so in terms of bankruptcy fil-
ings. Having said that, I guess today is about how it’s benefited the
consumer. I remember sitting here—how much of the—what’s the
average decline in terms of the interest rate charged by credit card
issuers since the bankruptcy bill has been, since the effective date
of the bankruptcy bill?

Mr. BARTLETT. I don’t know because I don’t think it could track
exactly that precisely. Interest rates are charged for a lot of rea-
sons of which the costs of bankruptcies that shouldn’t have been
filed is one of them, but most of it is monetary policy set.

Mr. DELAHUNT. It was represented to us that we would witness
a decline in the interest rates by credit card issuers because the
losses that they were experiencing as a result of bankruptcies was
in the billions of dollars. But I would challenge you to go back to
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the Roundtable and come back to us with a statistic that shows
that there has been any decline whatsoever in terms of credit card
issuers in terms of a real benefit to the consumer. If you would do
that for me, I would be—if you would just shake your head, even
up and down nodding.

Mr. BARTLETT. Congressman, I don’t believe with your premise
that you can have that exact a connection. I do believe if there are
700,000 fewer bankruptcies that had been occurring and are not oc-
curring, those costs then are not absorbed as a dead weight by the
economy and so therefore those costs are not spread back into the
economy.

Mr. DELAHUNT. Are you trying to tell me then that over some
time we can expect those savings that have been achieved to result
in lower interest rates to the consumer?

Mr. BARTLETT. Not in a way in which you can write it down on
a statement, as you asked the question, but in a way of 700,000
times the cost of each bankruptcy that is a lesser dead weight cost
to the economy.

Mr. DELAHUNT. I'm not talking about the economy in a macro
level. I'm talking about real people like Mrs. Burroughs. You know,
all the Mrs. Burroughses and the Congressman Delahunts and the
Mr. Bartletts, are we going to finally see a reduction in credit card
interest rates because of this bill?

Ms. SANCHEZ. The time of the gentleman has expired, but I will
allow the witness to answer briefly.

Mr. BARTLETT. Congressman, I don’t believe we are going to
agree on the context of your question. I'm trying here, but I believe
it’s a cost to the economy which is spread out to all consumers. I
don’t think that——

Mr. DELAHUNT. I think you really have answered my question.
Thank you.

Ms. SANCHEZ. The time of the gentleman has expired. Thank
you, Mr. Delahunt.

Mr. Watt is recognized for 5 minutes.

Mr. WATT. Thank you, Madam Chair, and thank you for con-
ducting the hearing. Actually this gives me an opportunity to bring
together service on two different Committees, the Financial Serv-
ices Committee and this Subcommittee, in a way that I don’t often
have an opportunity to do.

Let me first deal with this counseling thing. Obviously people are
getting more counseling, credit counseling at some point. And one
of the things that Ms. Jones said is that it’s likely to be too late
in the process. I think everybody agrees with that.

Mr. Bartlett, you're familiar with the Homeownership Equity
Protection Act. We've been dealing with possible amendments to it
in Financial Services to deal with predatory lending. And one of
the things in that act, one of the questions we’ve been trying to re-
solve, is whether some kind of mandatory credit counseling before
a borrower could obtain a subprime loan would be appropriate. The
current HOEPA Law has no provision in it. North Carolina’s
HOEPA law does have a provision in it that requires mandatory
loan counseling before one can get a subprime loan.

What is the Roundtable’s position on whether we should carry
that North Carolina standard into the Federal HOEPA Law?
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Mr. BARTLETT. Congressman, first, let me say we appreciate your
leadership on the Financial Services Committee in the area of
subprime. We have a lot of work to do in that area, as you know,
and we’re all sharing the responsibility to do it.

On mandatory credit counseling, we have not endorsed that yet.
We’ve thought about it, we've talked about it and we may end up.

Mr. WATT. Wouldn’t that be one element, one means by which
you can advance the counseling—I mean it would be a little bit dif-
ferent, obviously, but if the problem, if the real problem is that peo-
ple are waiting too late to get credit counseling, this would provide
some means of advancing it to an earlier stage. And one of those
opportunities would be in a context where people are getting into
these high risk loans which are not. We’re not indicting subprime
loans in general but they generally tend to be more risky than
prime loans. That is why they’re called subprime loans. So that
would be one opportunity. Do you think that is a good idea person-
ally, not speaking for the Roundtable?

Mr. BARTLETT. Let me suggest what I think is a good idea which
comes pretty close to what you’re asking. One is we've set up a
whole series of voluntary counseling services in a project, as you
know.

Mr. WATT. But that is not working. I mean it’s working at some
level. I don’t mean to suggest it’s not working at all, but it’s not
achieving the uniform result that I think everybody at this table
indicates. Better education and counseling would help in this area
in some respects, isn’t that right?

121/11‘. BARTLETT. We are for earlier counseling, better counseling
and——

Mr. WATT. All right. We'll take that up in another context.

Let me go to the second question which has been raised by Mr.
Sommer here, because the current Bankruptcy Code really doesn’t
allow for any revisions to be made to a mortgage loan as it does
with consumer loans. What do you say about Mr. Sommer now, I
know that you're going to point out the problems that some of them
are securitized, they are sold to other financing people. But
wouldn’t that be a good idea to give the bankruptcy court some
flexibility in the area dealing with at least exploding adjustable
rate mortgages and subprime loans, extending it to that extent?

Mr. BARTLETT. Mortgage lenders will refinance, will reservice,
will modify loan agreements and were very willing to do so, and we
work it out with the borrower and with the counselor and I suppose
sometimes with the attorney. But to give a bankruptcy judge the
right to make an unsecured loan, to make a secured loan as if it
were unsecured, we think would disrupt mortgage availability for
everyone. So we think that is the wrong answer. But modifying the
loan so that people can afford them and work it through we think
is the right answer, and that is what’s happening now.

Mr. WATT. You mean you don’t want the assistance of a bank-
ruptey court in working through this process? You think it’s actu-
ally better only if it can be done on a volunteer basis?

Mr. BARTLETT. We think you ought to be careful what you pray
for. You may get it. And if you give bankruptcy judges the right
to turn a secured loan into an unsecured loan after the fact, you
will drive up the home mortgage market.
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Mr. WATT. Can I just hear Mr. Sommer’s response, Madam
Chair, and I ask unanimous consent for whatever time it takes for
him to respond?

Ms. SANCHEZ. Without objection.

Mr. Sommer.

Mr. SOMMER. Well, our proposal is basically to have the bank-
ruptcy court do what the mortgage companies say they are very
willing to do, but in practice people have found them a lot less will-
ing to do, which is the kind of loan modification that does reset the
payments, not turn the loan into an unsecured loan, but reduce it
to the value of the actual property, reduce the interest rate to a
fixed rate, which can be done with virtually every other kind of se-
C(lill‘ed loan in bankruptcy other than a mortgage on a principal res-
idence.

So we are really asking for amendments that simply put into
practice what the mortgage companies say they want to do. And in-
cidentally, a number of bankers have told me that they would like
this because about half of the securitized trusts prohibit loan modi-
fication. So when they want to do the modifications, which is better
both for them and the borrower, they are prohibited from doing it
by the securitized trust, and this would solve that problem.

Mr. WaTT. Madam Chair, could I ask for unanimous consent
from one additional minute?

Ms. SANCHEZ. Without objection, the gentleman is recognized for
1 minute.

Mr. WATT. Just to ask Mr. Bartlett, wouldn’t the effect of that
be to make lenders a lot more careful about overextending credit
in home mortgage situations? I mean basically what he’s proposing
would allow a court just to bring it down to the value of the actual
property. It will still be, it would still be a secured loan. What
would be the problem with that?

Mr. BARTLETT. Well, the devil is always in the details. But if you
allow a court to change the terms of the security of a mortgage
then it’s no longer a mortgage basically. Having said that, we want
to, we do, we have all kinds of systems as lenders and as an indus-
try to figure out a way to renegotiate the loan or the loan—terms
of the loan or loan payment, loan modification. And it happens not
just sometimes, it happens a lot to modify that loan to meet both
needs. And that is what we do and that is what we set out to do.
To put it in the hands of a court I think would make mortgage
credit much more expensive and much less available to lower and
moderate income people.

Mr. WATT. I thank the Chair for the time. I did want to note that
there is a very strong interplay between this and what we'’re trying
to do in the predatory lending area on the other side. So this is
very helpful in trying to tie the two issues together. And I thank
the gentlelady for yielding the additional time.

Ms. SANCHEZ. We appreciate your work on both Committees. And
when there’s an issue that crosses over like that we appreciate
your expertise on this Subcommittee.

Now I would like to recognize a very patient and very gracious
Ranking Member for 5 minutes.

Mr. CANNON. I'm not sure patience has a lot to do with it. I have
to be here, I think, whereas other Members don’t.
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I want to thank the gentleman, Mr. Watt, because we’ve been
conflating a lot of ideas here, and your questions just cut through
to the chase. And it really comes down to what happens to the cost
of mortgages in the end, so I appreciate it.

Ms. Jones, you haven’t been asked a lot of questions because I
think your testimony was very clear and we appreciate that and
it’s very helpful. And Mr. Bartlett, of course you've been asked a
lot of questions and I appreciate your clarity, and especially on this
last answer, because there’s been a lot of concern here. Ms. Lofgren
has left, but I want to associate myself with her remarks in rela-
tion to you, Ms. Burroughs. This is a very tough thing to come in.
We've got all these things talking about fancy schmancy stuff.
You've got to be on the Financial Services Committee to really get
it in some ways. So we thank Mr. Watt for being here. But you're
the person who got the creepy loan. If I'm reading this right—look,
and I have some sympathy. I've done several mortgages in my life.
Always the closing costs, with two exceptions, were much higher
than anybody expected, and so you’re digging deep to try to cover
the costs. And then who knows what all that detail says. And we’ve
created so many laws at the Federal level requiring disclosure that
there are literally, I suspect, the last time I did a mortgage, there
were probably two dozen pages I had to sign. I guess you could
have read them. I didn’t have time to read them. And frankly I
don’t have the expertise to do that. So that leaves us all in a bit
of a bollix. But as I understand it, your biggest problem in life is
not so much the bankruptcy process. In fact you seem relieved
about being able to get through the bankruptcy process. Your prob-
lem was the creeps who probably misrepresented the loans that
you entered into?

Ms. BURROUGHS. Right.

Mr. CANNON. The record should reflect that she’s nodding, saying
yes.

Ms. BURROUGHS. Yes.

Mr. CANNON. Thank you. So we have a problem. And many peo-
ple have talked about the issue of the subprime loans. And our
question is how we actually deal with that in the long term.

Now, Mr. Sommer, you talked about a cost of $500 per family
and spoke in your oral testimony about how that wasn’t being off-
set by about, I think you said, $100 per payment on average by
that half percent of the people that end up paying into the system
that were unexpected. Is that unfair for me to conflate those two
statements that you made?

Mr. SOMMER. I'm not sure exactly what you’re saying. But what
I was saying is there’s a tremendous cost to every bankruptcy debt-
or from all the additional burdens, and the vast majority of them
are nowhere near——

Mr. CANNON. We're talking about there’s an anticipated savings
per consumer of $500. And you conflated that with the payment
made by an individual debtor in this very small half of 1 percent
that is now paying, the group that is additionally paying into the
system.

Mr. SOMMER. I was referring to what some of the other Members
referred to; the promises that were made by the credit industry
about the savings to the economy of $400 to $500. And the fact is



177

that there’s a much larger burden, which is probably closer to $500
or $1,000 on each consumer bankruptcy debtor and added cost.

Mr. CANNON. You talked in particular about the payment that is
being made by this one-half of 1 percent that is now being put into
a chapter 13 payment. That on average I think you said was $100,
is that correct?

Mr. SOMMER. Oh, I know. The $100 is the floor on the means test
formula threshold. In certain circumstances if you're deemed by the
means test to be able to pay $100 a month, then you are presumed
to be abusive and a motion can be filed to dismiss your chapter 7.

Mr. CANNON. Were you putting those two things together; the
$500 proposed savings? It seemed in your testimony you’re not.

Mr. SOMMER. No, not really.

Mr. CANNON. Because they’re not really joined?

Mr. SOMMER. No, they have nothing to do with each other.

Mr. CANNON. I'm concerned. We have the highest rate of home
ownership in America today than we have ever had. We have some
very serious problems now with the marginal lending and the ad-
vantage I think that some lenders are taking, and the perhaps
fraud, in these marginal lendings. But isn’t it true that if you begin
to fiddle with the system that the cost for people who would other-
wise be able to get into a home would rise, Mr. Sommer?

Mr. SOMMER. I don’t think so. First of all, like Ms. Burroughs,
a lot of people are sold mortgages that are at a much higher rate
than they qualify for.

Mr. CANNON. That is true. But that goes to the fraud of the lend-
er. And also in Ms. Burroughs’ case what she’s saying is that lend-
ers lied to her and she was expected to be a lawyer for herself and
to go through and figure that out. That is a different issue than
the financial system that allows her to get a mortgage, which one
would hope would be a more honest mortgage.

Mr. SOMMER. I guess I assume by fiddling with the system you
included passing consumer protection laws that might regulate
some of those practices. That is fiddling with the system in a sense.

Mr. CANNON. But we'’re talking here about bankruptcy.

Mr. SOMMER. As far as the bankruptcy system, I think that al-
lowing people to modify their mortgages in this way would, number
one, get the same benefits that loan modifications get, which the
mortgage companies want and, second of all, would make lenders
more careful, and we probably wouldn’t have so many of these
loans. So I'm not sure there would be a bad effect on the economy.
I think it would be a good effect.

Mr. CANNON. Well, if you didn’t have so many loans—if the
Chairman would indulge me—if you didn’t have so many loans, ob-
viously it would be nice to get rid of fraudulent loans, but I suspect
that actual credit counseling and education of people who are going
to get loans might actually help that, and there may be something
we could do there.

I appreciate the Chair’s indulgence. Let me just say that this is
a very, very important issue. This is not a Republican or a Demo-
cratic, a conservative or a liberal issue. This is an issue about how
we set the rules so that we get the best system so that we have
the fewest kind of sick loans by people who cheat but, on the other
hand, have a market that allows money to come in and move
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around adequately and be protected so that the people who want
a mortgage can get it.

Thank you, Madam Chair. I yield back.

Ms. SANCHEZ. Thank you. I would like to thank all of the wit-
nesses for their testimony today. Without objection, Members will
have 5 legislative days to submit any additional written questions
which we’ll forward to the witnesses and ask that you answer as
promptly as you can, and those answers and questions will be
made part of the record. Without objection, the record will remain
openlfor 5 legislative days for the submission of any additional ma-
terials.

Again, I thank everyone for their time and their patience. This
hearing of the Subcommittee on Commercial and Administrative
Law is adjourned.

[Whereupon, at 12 p.m., the Subcommittee was adjourned.]
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Results Of Personal Bankruptcy Statistical Study

This report contains the results of our new study of personal bankruptcy
filings statistics, per our agreement.

Please find attached five Excel spreadsheets with more specific statistical
details.

Background

The American Bankers Association (ABA) contacted SMR to inquire about
personal bankruptcy research in the wake of the new federal bankruptcy law.

In 2005, President Bush signed a new federal bankruptcy law (BAPCPA),
many of whose provisions took effect in October of 2005. Just prior to that date,
a large number of filings took place while the provisions of the prior law were still
in effect. Then, subsequent to October, 2005, the number of filings declined very
significantly.

Proponents of the new law have argued that it would reduce fraudulent or
unnecessary bankruptcy filings that had helped cause total filings to rise with
great speed in the past. Critics of the new law have argued that it is overly harsh
and would make bankruptcy too expensive for low-income filers and for other
filers with specific types of hardships, such as divorced people dependent on
child support or other unstable forms of income.

Relatively little time has passed since the new law has been in place.
However, ABA asked whether statistical research could as yet demonstrate the
impact of BAPCPA.

SMR Research Corp., founded in 1984, is an independent publisher of
market research on consumer financial services subjects. SMR has published
three major studies about the causes of personal bankruptcy filings. SMR
possesses a unique database of non-business bankruptcy filings by county,
metro area, state, and nationally, updated quarterly and with a history back to
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1989. The database includes, for each local area and for each quarterly time
period, a computation of filing rates per 1,000 adults, allowing all geographies to
be comparable.

National Personal Bankruptcy Filings

The attached spreadsheet BKRUSA.XLS shows a history of personal
bankruptey filings and filing rates per 1,000 adults back to 1989.

Each point is an annual period, with the last three points being the filings and
filing rates during 12 months ended during the quarterly periods of March, June,
and September, 2006 (the most recent data available).

Charts in this spreadsheet illustrate how bankruptcies were growing prior to
BAPCPA, and how they have declined on an annualized basis since the advent
of BAPCPA.

Data for this spreadsheet exclude filings in U.S. territories such as Puerto
Rico, where Census population data are not regularly updated and therefore
cannot be used to compute a filings rate per 1,000 adults.

Quarterly Filings

See next the spreadsheet USAQTR.XLS. This one shows national personal
filings by quarter rather than over trailing 12-month pericds.

Chart 1 in this spreadsheet more graphically illustrates the degree of
decline in filings since the advent of BAPCPA. During 2005, as it became
clear that BAPCPA would be enacted and that the implementation date was
approaching, bankruptcy filings jumped upward to record levels.

Beginning with the first quarter of 2006, filings were reduced enormously.
The salient questions among analysts have been:

1) Were 2006 filings reduced because the “inventory” of potential filers had
been used up in the 2005 rush?

2) Were 2006 filings down because BAPCPA had made bankruptcy too
expensive or too difficult to file?

3) Were 2006 filings down because BAPCPA had rooted out significant
numbers of fraudulent and unnecessary filings?

The quarterly numbers show that filings ebbed in the first quarter of 2006,
and since have been rising again. However, the degree of increase has been
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moderate. It remains unclear where the bankruptcy rate will level off, and when
such a leveling off might take place.

Metro Area Study

One way to look at the effect of BAPCPA is to examine if it has
changed filings rates differentially in local geographic markets.

The 50 states encompass 379 different metropolitan statistical areas and
metropolitan divisions. These metro areas often differ enormously in their
financial and demographic characteristics.

For example, according to the 2000 Census, the percentage of households
earning $20,000 or less per year peaks in McAllen, TX, at 41.2%. Second-
highest in its low-income household concentration is Brownsville-Harlingen, TX,
at 39%. Third highest is Morgantown, WV, at 37.1%.

In sharp contrast, only 9.1% of households earned $20,000 or less in the
Bethesda, MD, metro area. The figure was only 10.3% in San Jose, CA, and
11.3% in Nassau-Suffolk, NY.

As aresult, if BAPCPA caused undue hardship for low-income people
seeking bankruptcy relief, we should now see bankruptcy filing rates declining
much more significantly in McAllen, Brownsville, and Morgantown than in other,
more prosperous cities.

Similarly, divorce status varies by city. The 2000 Census ascertained marital
status for all persons aged 15 or older, classifying them as never married,
married, separated, widowed, or divorced.

The divorced percentage peaked in Reno-Sparks, NV, at 14.9% of all
persons 15 years old or older. By contrast, the divorce rate was lowest in Provo-
Orem, UT, at 4.97%. Looking at more populous venues, the percent divorced
was only 6.2% in Nassau-Suffolk (Long Island), NY — also one of the peak cities
in terms of the absence of low-income households.

Again, if it were true that BAPCPA caused undue hardship for divorced

people, then we should begin now to see filing rates falling in the high-divorce
cities at a faster pace than in the low-divorce cities.

Decile Group Results

Low-income concentrations and divorce rates are only two of many
demographic variables that differ significantly from city to city.
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As a result, our first effort to examine the impact of BAPCPA was to
find out if the rank-order positioning of the cities, measured by their
bankruptcy filing rates, had changed in the post-BAPCPA period.

SMR looked at all 379 metro areas of the nation and rank-ordered them by
the bankruptcy filing rates per 1,000 adults for the 12 months ended September
30, 2004 — a time period well before BAPCPA was passed or publicized.

We put these cities into “decile” groups — 10 groups of equal size. In other
words, Group #1 was comprised of the 38 metro areas that had the lowest filing
rates in September, 2004. Group #2 was comprised of the next 38 metro areas
with the second-highest filing rates at that time, and so on. Group #10 was
comprised of the remaining 37 cities with the highest bankruptcy filing rates as of
September, 2004.

We then looked at the decile group rankings for the same cities for the 12
months ended September 30, 2006. This time period was comprised of 11
months during which BAPCPA was the law of the land, and one prior month
when most BAPCPA provisions had not yet been implemented.

Results of the decile group study are as shown in the spreadsheet
DECILES.XLS. The data make clear that very little has changed in terms of
the rank-order positioning of U.S. cities by bankruptcy rate. Bankruptcies
have declined rather uniformly.

Note first from the spreadsheet data that there was a wide range in 2004
bankruptcy rates from Group 1 to Group 10. In the 10% of metro areas with the
lowest filing rates, the average rate was 3.51 filings per 1,000 adults. In the last
group, the average filing rate was 15.02 filings per 1,000.

If you look at the column showing the 2006 average filing rates for the same
groups, all numbers are lower. However, the rate still increases in 2006 as you
go down the list, showing that all decile groups remain in the same order.

Chart 1 in this spreadsheet plots the decile groups in 2004 on the X-axis and
the decile groups for the same counties in 2006 on the Y-axis.

We have drawn a linear trend line through the points. The r-squared
correlation statistic for this line, measuring the closeness of fit between the
points, is 0.9924. In statistics, an r-squared value of 1.000 represents perfect
correlation, a rarely seen phenomenon. A statistic of 0.9924 indicates extremely
close correlation.

The decile group study does not mean that BAPCPA has had no effect on
bankruptcy filings. Bankruptcies have in fact fallen significantly nationwide.

The decile group study does mean, however, that BAPCPA (at least so
far) has had no demonstrable, differential effect from one metro area to
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another — even though metro areas do differ greatly in their demographic
composition.

In short, whatever caused some cities to have higher bankruptcy rates than
others prior to BAPCPA still causes the same cities to have higher filing rates
today.

A Closer Look At Low-Income Concentrations

SMR also took a closer look at the relationship between low-income
concentrations and bankruptcy filing rates before and after BAPCPA
implementation.

See the spreadsheet INCOME XLS.

We again divided the 379 cities into 10 equal-sized groups, but this time
rank-ordered by their percent of households earning less than $20,000 per year.
Group #1 was comprised of cities that had the lowest concentration of these low-
income households, ranging up to Group #10, with the highest concentration of
low-income households.

Chart #1 plots the bankruptcy rates of these groups for 12 months ended
9/04 and for 12 months ended 9/06. As the chart shows, all 10 groups have
seen fewer filings in the 2006 period, with a fairly consistent gap between the two
lines.

Chart #2 looks at the percentage difference of each group’s bankruptcy filing
rate in 2004 over 2006. A simple average for the 10 groups was a filing rate
exactly 50% higher in the 2004 period than in the 2006 period.

In the wealthiest cities (with lowest concentrations of low-income
households), the percent change was 52.2%, meaning that filings dropped more
significantly than the national average. This is the opposite of what one would
expect to see if BAPCPA were a special hardship for low-income people, which
should have caused filing rates to change the least in wealthy cities.

After Group #1, the filing rate change dropped to 42.3%. It rose again
thereafter, but not in perfect order. In Group #10, comprised of the cities with the
greatest concentration of low-income households, the filing rate changed by
51.5%, just slightly higher than the national average change.

Chart #2 plots the percent difference in filing rates from 2004 to 2006. A
linear trend line through the points yields an r-squared correlation statistic of
0.2886, showing poor correlation between low-income household concentrations
and the percent change in bankruptcy filing rates.

Page 5



185

Bankruptcy And Divorce Rates

Divorce statistics from the Census also gave us the opportunity to review the
relationship between divorce and bankruptcey filings.

We again created 10 equal-sized groups of cities, but this time rank-ordered
by their percentage of adults divorced in the year 2000 Census. For each group,
we computed the average bankruptcy filing rate per 1,000 adults in the same 12-
month periods ended in September of 2004 and 2006.

See the spreadsheet DIVORCE.XLS for results. Group #1 was comprised of
cities with the lowest divorce rates in the nation, ranging up to Group #10, with
the highest divorce rates in the nation.

Chart #1 plots the bankruptcy rates for each group in each of the two time
periods.

One of the first things you notice about this chart is that if you compare it
against the low-income chart, you find that bankruptcy filings correlate better with
divorce rates than with low-income household concentrations — a rather
interesting fact. SMR first observed the strong correlation between divorce rates
and bankruptcy rates in studies we did in 1996 and 1997, although many things
other than divorce alone also can cause a bankruptcy filing.

However, although divorce and bankruptcy do correlate, we see no change
at all caused by the enactment of BAPCPA.

Turn to Chart #2, which plots the percent difference in bankruptcy filing rates
by divorce rate in 2004 versus 2006. Cities with the highest divorce rates
experienced roughly the same change in bankruptcy filings as cities with the
lowest divorce rates. A linear trend line through the points yields an r-squared
correlation statistic of 0.0083, indicating virtually no correlation at all between
divorce rate and change in bankruptcy rate from the pre-BAPCPA to the post-
BAPCPA environments.

Where Is The National Trend Headed?

In this assignment, we also were asked to see if we could reliably project
where national bankruptcy rates are headed in the post-BAPCPA period.

It appears impossible to do so at the moment. Return to the spreadsheet
USAQTR.XLS.

Chart #2 shows total personal filings in the three quarterly periods that have
occurred so far in the post-BAPCPA world. A linear trend line through the three
points is relatively useless, pointing straight up as though filings will increase
sharply and permanently going forward.
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Chart #3 plots the same three points and attempts to plot a line that follows
the points more tightly. This line is drawn with a polynomial equation to the
second power, which is a method used statistically to make trend lines adhere
more tightly to the points they describe.

However, this method also fails to produce a reliable result. The slight
increase in filings in the third quarter of 2006, versus the strong increase in the
second quarter of 2006, causes the polynomial trend line to curve at the top. If
extended further into the future, this trend line would turn down and would cause
you to believe there will soon be no bankruptcy filings at all.

The problem here is that three data points are not enough to produce
reliable trend-line future estimates.

Absent a reliable statistical method to forecast the future, we are left with
guesswork. All we know for certain at this time is that as long as filings continue
to increase quarterly, we can conclude that the national bankruptcy filing rate will
continue moving back toward its prior levels.

We don’'t know if the rate will ever fully return to those prior levels. It
shouldn’t, if BAPCPA is successful in preventing bankruptey fraud and misuse,
which nearly all observers would agree had previously occurred in at least some
filings.

Conclusions

Again, we would caution that this study was done soon after BAPCPA
implementation.

Bankruptcy filings by county and metro area are released only one way by
the U.S. Courts, which is on a trailing 12-month basis. At the moment, even the
most recent 12-month period includes a piece of the pre-BAPCPA period,
meaning we are unable to make a pure-play comparison of filing rates before and
after the law was implemented.

However, at least so far, we see no indications at all that BAPCPA has
caused any changes in filing rate patterns market-by-market. Instead, all
geographies have experienced declines in filings in roughly the same proportion.

Metro areas that had the highest filing rates two years before BAPCPA
implementation still had the highest rates afterwards. Metro areas with the
lowest filing rates before BAPCPA still had the lowest rates afterwards, generally
speaking. The correlation between metro area decile groups in their 2004 and
2008 filing rates was so high as to be beyond debate.
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More specifically, there is no evidence as yet of any change in filing rates
caused by the prevalence of low-income households, or caused by the
prevalence of divorced persons.

All of these conclusions could change over time. We recommend another
study of this sort be done again in six months or a year.

Stu Feldstein
SMR Research Corp.

Page 8
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Personal Bankruptcy Filings & Filing Rates, 1989-2006

National Data

Data: U.S. Courts, Census Bureau, SMR Resecarch Corp.

Excludes filings in U.S. territories.

Copyright 2007 by SMR Research Corp., 300 Valentine St., Hackettstown NJ
# Personal #
Filings, Filings

12 Per

Quarter Trailing 1,000

End Months Adults

12/89 611,098 3.49
12/90 711,294 4.01
12/91 864,190 4.80
12/92 893,370 4.89
12/93 805,786 4.35
12/94 773,107 4.11
12/95 865,798 4.54
12/96 1,113,107 5.76
12/97 1,332,099 6.81
12/98 1,377,964 6.95
12/99 1,260,855 6.28
12/00 1,201,020 5.90
12/01 1,435,060 7.02
12/02 1,522,127 7.34
12/03 1,608,012 7.67
12/04 1,547,232 7.30
12/05 2,023,767 9.43
3/06 1,745,929 8.11
6/06 1,441,679 6.68
9/06 1,076,545 4.97
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Personal Bankruptcy Filings By Quarter Only

National Data

Data: U.S. Courts, SMR Research Corp.

Copyright 2007 by SMR Research Corp., 300 Valentine St., Hackettst

#
Personal
Quarter Filings

3/31/04 397,006
6/30/04 412,861
9/30/04 388,864
12/31/04 363,830
3/31/05 393,086
6/30/05 458,597
9/30/05 532,526
12/31/05 654,633
3/31/06 112,685
6/30/06 150,975
9/30/06 165,862
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RESPONSE TO POST-HEARING QUESTIONS FROM STEVE BARTLETT, PRESIDENT AND
CEO, FINANCIAL SERVICES ROUNDTABLE, WASHINGTON, DC

QUESTIONS FOR STEVE BARTLETT

1. Ms. Burroughs describes a horrific situation in which she is struggling to pay her Chapter
13 plan payments, make her monthly mortgage to CitiFinancial, and feed herself and her
children, while her husband is deployed in Traq. In fact, Ms. Burroughs’s attorney has
suggested that CitiFinancial’s actions are a classic example of predatory mortgage
lending and have led Ms. Burroughs to file for bankruptcy.

What is your assessment of the impact the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (2005 Act) has on homeowners, like Ms.
Burroughs, facing foreclosure?

Bankruptcey protection is still available for debtor, like Ms. Burroughs, who
need it. In general, PL 109-8 did not substantially change the rights of
homeowners who fall behind on a mortgage. The legislation did create
significant penalties for mortgage lenders that do not properly credit
payment received in a Chapter 13 plan.

2. How are consumers in dire financial situations protected by the 2005 Act?

First, consumers have access to higher quality credit counseling. Second, consumers
may use 11 USC 502(k) to obtain voluntary debt relief outside of bankruptcy, which
the Roundtable strongly supports. Finally, the regulations that govern attorney
conduct will help consumers who, in the past, may have been misled about
bankruptcy and its consequences. The FTC specifically warned consumers and
policy makers about deceptive advertising.

3. When you testified before the Senate Judiciary Committee last December, you stated that
“we need to reach consumers much sooner in the financial cycle so that credit counseling
can live up to its full potential. If consumers wait until they are completely underwater,
counseling may not live up to its full potential .”

How would you propose to reach consumers much sooner in the financial cycle?

We are working with our member companies to identify consumers who fall
behind early and direct them to DOJ-approved credit counseling through
our website, mymoneymanagement.net. We also have a similar effort called
H.O.P.E — the Homeownership Preservation Effort, where homeowners can
talk to independent counselors about their options to save them from
foreclosure.

4. How do you respond to the concerns of consumer advocates that the associated fees for
filing a bankruptcy petition continue to hurt disproportionately those families forced to
file for bankruptcy due to job loss, divorce, or worse, illness?
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The fees mandated by law can be waived under the new law, using the in forma
pauperis provision. The high fees associated with attorneys' fees are more difficult
to regulate.

5. How do you respond to the concerns of consumer advocates that the credit counseling
requirement simply creates an unnecessary hurdle for many debtors who must eventually
file for bankruptcy protection?

The Roundtable believes that credit counseling, which may already be deterring 10
percent of filers away from bankruptcy and into more appropriate options, has the
potential to do great good in the long run.

6. Over the nearly eight years that 2005 Act was under consideration by Congress, we
continuously heard that each American family was paying a $400 to $550 “bankruptcy
tax” for profligate bankruptcy filings.

Since the enactment of the Act two years ago, have interest rates dropped?
Since enactment, the Federal Reserve has raised interest rates sever times.

Has the cost of goods and services been lowered in response to the perceived
savings resulting from the enactment of the 2005 Act’s reforms?

As I stated during my oral testimony, it is too early to gauge the full cost
savings effect of PL 109-8. However, as Clinton Treasury Secretary Larry
Summers noted, high bankruptcy losses put upward pressure on interest
rates. It is therefore logical to assume that fewer losses will weaken such
upward pressure. Additionally, there are many factors contributing to
interest rates (for example, the Federal Reserve has raised interest rates 12
times from 2004-2006) and the cost of goods and services. PL 109-8 helps
reduce upward pressure on interest rates and the cost of good and services.

7. Mr. Sommer in his testimony states, “Bankruptcy has gone from being a relatively low-
priced proceeding that could be handled quickly and efficiently to being an expensive
minefield of new requirements, tricks and traps traps that catch the innocent and
unsuspecting debtor.”

What is your response?

Bankruptcy has been reformed to ensure that there is transparency and
fuller disclosure for all stakeholders. The Roundtable believes these new
requirements will increase public confidence in the bankruptcy system. The
counseling requirements serve to help educate consumers. This education
will help them avoid bankruptcy now or later.

8. Consumer advocates indicate that many approved counseling and financial management
training providers do not offer their services in language other than English or in a timely
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manner. What is the Financial Services Roundtable doing to educate consumers with
limited English language skills about pre-bankruptcy filing requirements? Is your
website — mymoneymanagement.net — available in Spanish or other languages?

The Roundtable and it member companies are committed to providing n a wide
range of services and content in Spanish and other languages. Several approved
credit counseling agencies provide counseling in numerous languages in addition to
English.

You note that there is higher percentage of people filing for chapter 13 relief. Isn’t
possible that the reason for this is not the 2005 Act, but as a result of other factors, such
as the imploding subprime mortgage market and attendant increase in foreclosures?

The explanation for the higher percentage of Chapter 13 filers is unknown at this
time. The filing rates are so low compared to historical levels, it would be
premature to point to any one definitive explanation for the increased percentage of
Chapter 13 cases post-reform. However, it is worth noting that Chapter 13s
increased as a percentage immediately after the effective date of PL 109-8, which
occurred before the current issues with sub prime mortgage foreclosures arose.

10. Do you support making bankruptcy lest costly for honest, lower income debtors?

11.

PL 109-8 contains a provision to waive court fees and costs for low income
consumers. The Routable supports this provision.

Credit Suisse in its March Update states that as a result of the 2005 Act “bankrupt
borrowers are riskier” and that the “stringent means test also means more delinquent
loans have to go into foreclosure directly rather than to bankruptcy,” and the 2005 Act “is
directly responsible for the rising foreclosure rate since the end of 2005.”

What is your response to these statements?

The foreclosure rates are more likely driven by increases monthly payments
due to interest rate increases associated with ARM loans. As I stated earlier,
Chapter 13 remains a viable option for homeowners. Because the means-test
measures ability to pay for unsecured debts, it is highly unlikely to have
much effect on payment ability for secured debts, such as mortgages.

12. You noted that some estimate the “total cost savings to the American economy” as a

result of the enactment of the 2005 Act to be “around $60 billion.”
What are the factors comprising this estimate of $60 billion?
Where have Americans experienced these tremendous savings?

For example, are interest rates lower now than they were before the 2005 Act
became law?
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Are the prices of goods and services lower now?

This estimate of economic savings was made by Senator Grassley during a
previous bankruptcy hearing. I believe the estimate is based on losses
foregone because bankruptcy filing rates have declined so significantly. As I
stated earlier in my oral testimony, interest rates and prices are driven a
combination of factors. A sudden decrease in losses to the business
community (as has happened with lower bankruptcy filing rates) is one
positive factor that should reduce costs and promote economic growth.

13. The District Court in Minnesota held that he 2005 Act’s prohibition against attorneys
counseling their clients about incurring debt of any kind, including legitimate debt, in
contemplation of bankruptcy to b an unconstitutional infringement of the First
Amendment. The court reasoned:

BAPCPA’s § 526(a)(4) limitation on speech extends beyond any need to protect
the bankruptcy process. A lawyer who represents consumers contemplating
bankruptcy bears the duty of zealous representation. Conversely, Congress does
not have the power “top effect a serious and fundamental restriction on advocacy
of attorneys.” If upheld, this law would prevent lawyers from adequately and
competently advising their clients. As such, it unconstitutionally impinges on
expressions protected by the First Amendment of the Constitution.

What is your response?

A financial institution lends to consumers on condition that the borrower
promises to repay the debt according to the terms of the loan. When a
consumer makes that promise to repay, knowing that he or she will not repay
the debt but will instead file for bankruptcy, I believe the bankruptey process
is being abused. Bankruptcy should be reserved for honest borrowers who
fall on hard times. Counseling a client to incur debt by promising to repay
the debt while also advising the client to file for bankruptcy is not in the best
tradition of legal practice. Section 526(a)(4) was specifically and wisely
targeted to end this kind of abuse.
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RESPONSE TO POST-HEARING QUESTIONS FROM HENRY J. SOMMER, PRESIDENT,
NATIONAL ASSOCIATION OF CONSUMER BANKRUPTCY ATTORNEYS, PHILADELPHIA, PA

1. As you state in your testimony, the Bankruptcy Abuse Prevention and Consumer
Protection Act or 2005 (2005 Act) requires consumers to submit in connection with their
bankruptcy cases extensive documentation, such as tax returns, payment advices, and
bank statements, among other documents.

What happens if a debtor simply does not have these documents?

The answer to this question depends on several factors. If the documents don’t exist at
all, such as for a debtor who cannot produce payment advices because she was unemployed for
the last 60 days, the debtor can ordinarily file something to explain that. However, if the debtor
simply does not have payment advices or other required documents she received, the debtor, or
often her counsel, must expend time and expense to obtain them. If they cannot be obtained, the
consequences depend on the different statutory rules for different types of documents. In some
cases, the debtor can expend time and money to ask for waiver of the requirement. But with
respect to others, such as tax returns or transcripts, there is no statutory provision giving the
court the power to waive the requirement. Typically, the debtor will have to expend time and
money to defend a motion to dismiss the case, arguing that the documents could not be provided
due to circumstances beyond the control of debtor. If the debtor is not successful in excusing the
failure to provide a required document, the entire bankruptcy case can be dismissed, and in
practice many cases are dismissed because required documents were not filed, especially cases
of debtors who do not have attorneys and may not know how to explain the absence of
documents

2. If you could redraft the provision in the 2005 Act requiring credit counseling, how would
you do that?

My first choice would be to eliminate it. It is not serving the purpose for which it was
enacted. Almost no debtors are deciding, after the credit counseling briefing, that a debt
management plan is a better alternative for them, and it is a significant barrier to bankruptcy
relief. Insofar as the counseling might have an educational benefit, that goal is better served by
the postpetition financial education course, given when the debtor is not in a panicked crisis
mode.

Short of eliminating the requirement, there should be more flexibility. Courts should be
able to allow debtors to proceed with their cases if they received credit counseling more than 180
days before the petition, or if they promptly remedy a failure to obtain counseling before the
petition. There should also be more exceptions where counseling and a debt management plan
cannot solve the debtor’s problem, such as when the debtor is facing foreclosure.

3. You mention in your prepared testimony that the U.S. Trustee Program “has done
virtually nothing to address” abuses by creditors in the bankruptcy system. Please
describe some of these abuses.

Some of these abuses include the very frequent overcharges in proofs of claims filed by
mortgage companies, and in mortgage company motions for relief from the automatic stay.
Many courts have decried the fact that the attorneys filing these motions have not reviewed the
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payment records on which they are based, and in fact cannot even obtain copies of those records.
Similarly, courts have found widespread fraud with respect to affidavits filed in support of such
motions being signed in blank form, often months before they are submitted. Other cases have
found widespread fraud with respect to claims for attorney’s fees by mortgage company
attorneys. And there are also widespread cases of credit card company proofs of claims being
submitted without required documentation, sometimes in excessive amounts, or on debts beyond
the statute of limitations, or on debts which were discharged in a prior bankruptcy case. None of
these abuses were uncovered by the U.S. Trustee program, which puts no resources into
investigating such matters.

4. With respect to your proposals intended to help families facing foreclosure, if they
became law, could they have the unintended consequences of encouraging people to file
for bankruptcy relief just so they can renegotiate their interest rates?

There are many reasons why this would not happen, the primary one being that people do
not file bankruptcy lightly. The costs are significant and the stigma of bankruptcy remains
strong. Contrary to creditors’ claims that bankruptcy is used as a financial planning tool by
people not facing great financial difficulty, the results of the means test have confirmed that
bankruptcies are not filed by people who can afford to pay their debts. In fact, one study
concluded that something like 15% of the population would benefit financially from filing
bankruptcy. However, the filing rates are far below that percentage because people simply do
not file unless bankruptcy is desperately needed. Although similar modification of automobile
loans has been available since 1978, there has never been any evidence that debtors filed for
bankruptcy simply to renegotiate their car loans. Nor was there any rush to file bankruptey to
write-down mortgage balances in those courts that allowed such modifications of mortgages in
the years before the Supreme Court’s Nobelman decision.

5. If Chapter 13 debtors are allowed to modify mortgages on their principal residence,
would this result in higher interest rates?

No. The mortgage lenders themselves have repeatedly said they do not want to foreclose
and would prefer loan modification because they do better financially if they do not have to take
ownership of and sell distressed properties in a bad real estate market. Thus, by their own
reckoning, the lenders would not suffer greater losses, which would be the only logical reason
interest rates might rise. In fact, our proposal would remove an impediment to the loan
modifications the lenders say they want, possibly leading to lower losses for them. In many
cases, they have said they would like to consider modifications but are prohibited from doing so
by the terms of some of the securitization trusts. Again, looking to the experience with cars,
there is absolutely no evidence that the ability to modity car loans in chapter 13, paying the
lender at least what it would receive if it repossessed, plus interest, has had any effect on auto
loan interest rates. And, in the four judicial circuits where strip-down of mortgage loans was
available for years before the Supreme Court’s Nobelman decision, circuits with at least half of
the nation’s population, there was no discernible effect on mortgage interest rates.
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6. One of your legislative proposals seeks to prohibit the enforcement of mandatory
arbitration clauses found in consumer contracts.

Why are you seeking this prohibition?

The law concerning the enforceability of arbitration clauses in bankruptcy proceedings is
currently unclear. Some courts have declined to enforce such clauses because they recognized
that an arbitrator cannot take into account the fact that bankruptcy is a multiparty proceeding, in
which the court considers not only the interests of the debtor and the creditor involved, but also
the impact on a possible bankruptcy plan, and on the other creditors and stakeholders involved in
the bankruptcy case. Other courts, however, have held that a bankruptcy court is powerless to
decide cases in which such clauses exist, even with respect to clearly predatory loans (which
almost always contain mandatory arbitration clauses.) In addition, it has been widely recognized
that consumers have no power to bargain over the inclusion of such clauses in their contracts,
even if they understood (which they rarely do) that the clause deprives them of the right to go to
court concerning a dispute with the lender. Lastly, requiring every dispute with a lender in a
bankruptcy case to be diverted to arbitration severely hampers the ability to manage the case in
one centralized forum, the bankruptcy court, as Congress intended in the Bankruptcy Code. The
law should be clarified to ensure that can happen.
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RESPONSE TO POST-HEARING QUESTIONS FROM YVONNE D. JONES, DIRECTOR, FINAN-
CIAL MARKETS AND COMMUNITY INVESTMENT, U.S. GOVERNMENT ACCOUNTABILITY
OFFICE, WASHINGTON, DC

Responses to Questions for Yvonne Jones
From the Hon. Linda Sanchez

Committee on the Judiciary, House of Representatives

Question;: In your statement, you note that GAQO found that there were few formal
complaints lodged against the credit counseling providers approved by the United States
Trustee Program. Please describe the types of problems that these complaints concerned.

Answer:

As noted in our report on bankruptey credit counseling (GA0O-07-203), between October
2005 and October 2006, the Trustee Program received 124 complaints about credit
counseling and debtor education providers, out of more than 930,000 sessions.

e Roughly one-third of these complaints involved problems with the counseling or
education certificate—for example, that the certificate was not issued in a timely
fashion or contained inaccurate information.

e Roughly one-quarter alleged that the provider did not meet state licensing
requirements.

e Roughly one in five were related to the content of the counseling or education
session—for example, alleging that it provided legal advice or was not sufficiently
personalized.

e About one in ten related to fees, most of which alleged that fees were not waived for
debtors unable to pay;

¢ A small number of complaints were related to other issues, such as difficulty in
making an appointment.

As our report noted, our review of the documentation associated with a selection of these
complaints found that the Trustee Program took action to assess and follow up on each
complaint, including notifying the relevant provider and asking for a response to the
allegation. In a few cases, the provider acknowledged to the Trustee Program that the
complaint had merit and responded accordingly—for example, refunding a fee to a client
or implementing additional procedures to ensure staff compliance with relevant policies.
In no case did a complaint result in the Trustee Program removing a provider from the
approved list.
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Question: You note that participants in the bankruptcy process largely believed that the
financial management training course to be beneficial. It appears that you are not able to
make the same assessment about credit counseling. What particular benefits did debtors
cite about the financial training course?

Answer:

We did not speak directly to debtors during the course of our work. However, we did
meet with many stakeholders who represented debtors or could speak to their
experiences, including consumer groups, representatives of panel trustees and bankruptcy
attorneys, and financial literacy experts. Overall, these parties generally agreed that the
predischarge debtor education course was likely to help improve consumers’ financial
literacy. For example,

An expert in the field of financial literacy noted that it is sensible for consumers
emerging from bankruptcy to receive guidance on avoiding future debt and
rebuilding credit.

The National Association of Chapter 13 Trustees noted that several years before
the Bankruptey Act took effect, the association established a similar debtor
education course and that Chapter 13 debtors who took the course were more
likely to successtully complete their repayment plans.

A representative of the Administrative Office of the U.S. Courts noted that
individuals emerging from bankruptcy are in a “teachable moment” that puts them
in a position to effectively reflect on their financial problems and learn strategies
for better financial management.

An industry representative noted that any financial education debtors receive is
beneficial given that most consumers have little understanding of basic financial
stewardship principles, such as the impact of making only the minimum payment
on credit cards.
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GASTONIA, NC

FORM B10 (Official Form 10)(04/05)

United States Bankruptcy Court Western District of North Carolina

PROOF OF CLAIM

Name of Debtor Hoyt Burroughs Case Number 07-30138
Shirley Busroughs
NOTE: This form should not be used to make a claim for w1 of the case. A

"request” for payment of an administrative expense may be filed pursuant (o 11 U

arising after the
C. § 503.

FILED

U.s. Bankruptcy Court

Name of Creditor (The person or other entity to whom the debtor
owes moncy of property:
CitiFinancial

Name and address where notices should be sent:
P.0. BOX 70918
CHARLOTTTE, NC 28272-0919

Telephone number: 888-701-6280

O Check box if you are aware that
anyone else has filed a proof of claim
refating to your claim. Atmch copy of
statement giving
Check box if you have ucvcr received
any notices from the bankruptcy
court in this case.

Check box if the address differs from
the address on the envelope sent to

you by the court,

a

“

Western District of NC
FEB 28 2007
David E. Weich, Clerk

THIS SPACE IS FOR COURT USE ONLY

Account or other number by which creditor identifics debtor:
20-0051-0245967

Check here 0 replaces
if this claim O amends _a previously filed

claim, dated:

Basis for Claim

Goads sold O Retirec benefits as defined in 11 U.S.C. § 1114(a)
O Services performed O wages, salaries, and compensation (fill out below)
Meney loaned Last four digits of S8 #:
g P:rsonal |n)ury/v\ rongful death Unpaid compensation for services performed
axes from
=] Olhcr ke CEE)
2. Datedebt wasincurred:  8/16/2002 3. ilcourt judgment, date obtained:
4. Total Amount of Claim at Time Case was Filed: 135.218.81 0 135218.81
(unsccurcd) {secured) (priority) (Total)
1T all or part of your claim is secured or entitled to priority, also complete Item S or 7 below.
B Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of alt
interest or additional charges.
5. Sccured Claim 7. __Unsecured Priority Claim
MCheck this box if your claim is secured by coflateral D Check this box if you have an unsccured priority claim
(neindinga right of setafh) Amount entitled to priority $
Bricf Description of Collateral: ecify the priority of the claim:
M Real Estate ] Motor Vehicle 5wagc5, salarics. or commissions (up to $10.000),* earned within 180
O Other days before filing of the bankruptcy petition or cessation of the debtor's
business, whichever is carlier = 11 U.S.C. § 507(2)(3).
Value of Collateral: § _136.218.81 DContributions to an employee benefit plan — 11 U.S.C. § 507(a)(4).
Amount of arrearage and other charges aL tine case filed DIUp to $2,225" of deposits oward purchase,leas, o retal of property
Cioded n seeured clam. ifany: 14 7BG0R or services for personal, family, of household use = 11 US.C.§
> ’ 507(a)(6).
6. Unsecurcd Nonpriority Claim § Alimony, maintenance, or support owed to a spouse, former spouse, or
Dotod ¢ i . child~ 11 US.C. § 307(a)(7).
Check this box if a) there is no collatoral or lien sccuring DITaxes or penalties owed lo governmental units - 11 U.S.C. § 507(a)(8).
your claim. or b} your ciaim ¢xcceds the value of the OOther - § licabl hof 11 U.S.C.§ 507
bropery scuring 1, 1) none o nly prt ofyourclaim | D00 spelty spplcblopuagaphof || USC S 0760,
is entitled to priority. respent to cases commenced on or afier the date of adjusiment. $10.000 and 180~day
limits oppiy 0 cases filed on or afier 4/20/05. Pub. L. 109-8.
8. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of
muking this proof of claim.
9. Supporting Documents: Attach copies of supporting documents, such as promissory notes, purchase
orders, inveices, itemized statements of running accounts, contracts, court judgments, mortgages, security
agreements, and evidence of perfection of licn. If the documents are nol available, explain. If the
documents are volumineus, attach a summary.
Date Sign and print the name and file, if any, oflhc creditor o other person authorized 1o file this
chim (atiach copy of power of attomey. if
2/28/2007 Filing a proof of claim eleclrunlcal\y deems the claim signed by the THIS SPACE 1S FOR COURT USE ON
creditor or authorized person PACE IS FOR COURT USE ONLY

Penalty for presenting frauduleu claim: Fine of up to 31

0,000 or imprisonment for up to 3 years, or both. 18 U.S.C. §§ 152 and 357).
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Borrower(s) (Name and malling address)

3836 LEwzs hoAD
TONIA NC 28052
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76 . pusow Bvp Die of Losa !
SHRLBY RC 20152 08/16/2002
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gaid Aftry Bormowes bas made ait

paymeras 1 H
3 420,779.04

Horrower o 01 Bofower's beha!f.

10/03/2002 __ -
NONTHILY BEGINNING _11/03/2002
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B rerreney U Yo
Late Chagge; NONE.
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lasurance or 20y oltber
dectine to parchase optianal lasurancs.

payment discl

Borrower
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[uwe reques: the following inscracee:
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SONE 3
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(* Firs year’
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Sxoudnofm ’&UULL?}'\? %}“‘”‘DL

The ipieial term of the inguraoce i

. .
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1
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e dase when the
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ot prectien:
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paymentin ful :m,m
of
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5 ioos of e i
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!
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muwmmmpymmmmmymmmmmw any appropriate adfuscmens will be made 1o the first 20d final
ymens, begizaics on e mmymumumnmnwmummummmmnMmuﬂmm 6l usless s loan Is
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pq-ymupmkyulxxnrmmmmmnmmormmwmhw U prepuid afier that date, there will be 5o prepaytoent
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acaunt of unpeid fweseat a0d charges and e aoues of priocpal Gt Borrower owes uoder s Nolz. Partal prepsymens wil o 46t G Ao
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Where o comext roquires, singular wonds tmay be read in ihe plural a0 plural words tn tbe singular. References W the masceiine gender may be read
10 2pply 10 e feminice geiider.
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a2t be aruch wore Ih-hlw«!‘p'wdbg () rights to appes! an arbairativn xws very imited, and (v)
mmuup:d-\amumymhwwh-um
READ THE ABOVE ARBITRATION PROVISION CAREFULLY. IT LINGTS CERTAIN OF
YOUR RIGHTS, INCLUDING YOUR RIGHT monun 'REDRESS THROUGH COUET ACTION,

.._<. [3&‘-"}47«(
! _,L “ﬁ.m?z%;ﬁg

L SHIRLEY
mrmmmmummtw«m[} I
= - . ey
NOTICE
ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT TO AL! mmsubnmsrzswmcnm
DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED WITH THE PR

l HEREOF, RECOV'ERY TEREUNDER BY THE DEDYOR SHALL NOT EXCEED AMOUNTS PAID BY 'ﬂiE D?B’N)R :
yo

Bys@ua]hhvmwwlmmwmmm mlumcwo!lcmarmmwhmmm
Amln’,xlwiﬂb Mafwvnrl’lwﬂuf'l'mlndd acongruying Lemizaton of aad snibotizes the 1

mew:s. ddﬂw
¢!

\ \:f&w&s&u S

Mgmgoﬁhwoauwx  Dorrower caly nyawnwh.blc bvpymu-wmlm Notobligor
ot and mah;
mmdmmmmlmwmmmmmhlhmefdehnhbyﬂomwhmymu(mm \

. - (Seal) ——
Segracure D Sigatzrs

e e~ e Amdasnnt manett Armefmar———t Basdnfa

I —




218

. BO0K 351 ;
48 - g5y |

Saeton Couney, e
* 98/20/2807
u,”"-nn:m

DEED OF TRUST

SATISPACTION: Tae debt secured by the within | Recarding: Time, Book and Page
Deed o['lmuﬁgmgrﬂwuh the Note secured thereby
‘een sasisfied in

This e e Gy O e,

igoed:

By:

Tax Paree) Mentifier No.

This Instrwnent prepared by:  AMANDA L STANDLEY
Mail afier recording to; CITIFINANCIAL BBRVICES,

e,
| 17¢4 B. DIXON BLVD.
SHELBY BC 29152

THIS DEED OF TRUST (“Security Iasmumen:”) is made on 08/16/2002 . The
Fantor is HOYT BURROUGHS SHIRLEY BURROUGHS

{"Borrower"). The trustee is
AMANDA L STANDLEY
(*Trustee”). The beneficiary is CYTIPINANCIAL SERVICES, INC,

, whidh is awannnnmmmdnnd:munx wader the lews of
Delaware whose address is

1744 B. DIXON BIND SEK!.B‘K NC 28152

(“Lender”).

Bomrower owes Lender the of
ONE HUNDRED THIRTEEN THOUBAND HlN‘B HUNDRED THIRTY-EIGHT AND 76/100 DOLLARS
Dollars (U.S. § 113,938.76 ). This debt is evidenced by Borrowee's ote dstnd the szne
dusg as this Socutiry Instrazeat (*Note™), which provides for monthly payments, ith the full
Gebe, if 20t paid extller, due end payable on 03/03/2032 . This Securty lnsrureens secuees
(0 Lender: (3) e ropayment of the debi evidenood by the Note, with faterest, and il
rencwals, exiznsions 1nd modificstions; (b) the payment of all otber sis, with inieres:,
advanced wuder parsgraph 7 o protect (e security of this Secwity Insyument; asd (c) the
performance of Borrower's covenants ant agreesments under this Socwity losument ad the
Note. For Ifis purpose, Borrower irrevocably gras and coaveys 1o Trustee and Trusiee's
Sucessor and asigns, in trus, wih poser of salr, u: fnuuwmx descrived propenty located

in GASTON Conty, North Carol I3
§
3
(Iterionally Left Blank) = [
=
NC23es1-s 4202 Original copy ) Copy Page bof?
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B35 1 1PhBLI

BOYT BURROUGHS SHIRLEY BURROUGES
08/16/2002

ALL THAT CERTAIN PARCEL OF LAND IN THR CITY OF GASTONIA, GASTON
CouMTY, STATE OF NORTY CAROLTWA, ID § 15612, LETNG Mo

DESIGHATED A9 1OT 5, OF THE H.L. MMOR ESIATE PROFERTY, VILED I PLAT
ggggx:{u CONGE 04, MORS, PAKTICULARLY DRSCRISED MG A WETES AND BOVNDS

BY FEE SIMPLY DRED FEON OARNY R EBARBEL. BT AND THROUGM IS ATTORNEY-

QAKDER, JOWER GF ATTORNEY RECORDED
331" CPAGE 763, AKD WIFR CsSIA L. Rrif 1N DBED. BOOK
3931 AgE 795, mm 12/2011999 mn RBCORDED 12/15/1995 CGASTON COBHTY

mmVEMDmHOwwomMmesswnuﬂ&im
forevat, togotber with 3l the ixproverears now of bereafies erested oo the properry, aud
et easemeats, cghts, sppuricances, rents, royaltis. mivera, oil and gas rights ad profits,
vater rights and stock and all Suures now or hereafter a part of the propeny. All
seplaccroenis and wdditions tall also b covered by this Seourty fusceumesz. All of e
foregving is referred (o in this Security Fastrument a5 the *
Muﬂmmvﬂmsukmuhm]lyﬂdufﬂunh&ﬁy
canveyed and bas the tight to R0l end comvey the Properry acd that tho Property is
except for eacumbrances of record. Borrower warnocs ared will defend
xmﬂ'ﬂlymbmkmmhvpuvamwdmmm sibject 10 ey
eavtmdrances of recond.

THIS SECURSTY INSTRUMENT combines uniform covenants for mational use and
conumiform covenarss with limited veriations by jurisdition t conssituie 2 unifora
security instrosent covering real propey.

UNIFORM COVENANTS, Borrowes nd Lender covenant and agree as follows:

1. Paymeut of Principal and {nterest; Prepayment and Late Coarges.
muymmpuypqmum;;mwatmmunmzmwbyumm
ndz\ypmwm laie charges due under ihe Note.

Fumds for Tares and Imsurmgee. Subject 1o 2pplicabie Jaw o1 1o 8 writren waiver
hyLmdu borrouer 2all pay to Leades on the day monthly paymers e doe nder
Nn-xe.umllheNo(cupandeL:m(Fm')aq\m 0 one-torelth y taxes

muw!ndl may attain priority over this Security Instruent; ® yeay lensoald
pvwﬂlwumt.h;hﬂp:ﬂy illany; (¢) yearly hazmd insurance premiums; and
O ety moacgage e f any, These ftems am called “escrow Liemms.*
m«mymmﬁmawenmbmofummmmkmmur
furare escrow items.
Tho P shllbe beld i e iingion he dogasits o sccoumy of which ac fosred
xmm&ibyl(ad:rﬂmu“xmfmﬂmmmuﬂw&vu @
shall apply tbe Punds to pay:hncsuvwx'm Leader ay not charge for bolding 20
wlmmﬁmﬂ:nﬂ acoouat o verifying the escruw jtexs, unless Lender pays
namwmmunmrmm-wnumunymumm 10 make sach & charge.
Borrowes and Lender may gree in writing that incerest shall be paid 0o the Funds. Unless an
wumﬂewrw‘h&lehwmxmmmkwd Lender shall not be reguired
to ay Bormower oy ers o cruiogs on the Funds. Leader shall give to Bosrowes, withort
charge, an a0onal ccounting of the Funds showing credits and debils 10 the Funds and the
m{mwmm@ummrmwm The Funds are piedged as additional
secutizy for the sums secured by this Security lnstrupent.
18 the smouns of the Funds hld by Leer, cgether wih o e mocahly paymess
of Punds payabis prio 1 b due diies of s excrow s, shal exced the smount repired
wpwmmwizmmm.memmbe,um-mnm

Ne2seaLs 47om OTiginal pY Py Ps7ef?
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HOYT BURROUGES SHIRLEY BURROUGHS !
08/16/2002
m paytacns i full of all sums secured by this Security

3 Takes these .
payments dicecty, Bormower shall promptly fumish to Lender receipts cvidencing the '

Borower shall proayptly discharge ay lie whuhbxspnomymmusmly
instruent unless () agrees in writing 10 the paywent of tho obligation secured by
mnm.nammmx.wm«rmmanmmmmmlmny,azwm

against enforcement nﬁh:hmm,!quwmmm in the Leades's opinion operzie I .
ymumemfo of mghmarlcﬂulmolanypmvhlg?wmy v‘(:)sn:um -
from the bolder of the licn an agrecemm satisfactory (0 Lendzr subandizating the lien to tus
Security Instrumz, If Leoder dc!ammmumypmohhe?mpmyuwbmwahm
which may Anllnpnunly aver this Secuyrity Instryment, Lender may Borrower 2
ldu\nfymg ica. Borrower Mm‘yu\mmmnmoxmmofﬂcmmﬁmb ‘"

mmmlﬂdayso{lhegxmwfmw

S, Hemrd Imurace. Borower shall keep (e izgrovements pow cxisting o
hauﬁuemudmdekwmw:nmlonbyfm.mmmudedmmmﬂzlm

other hazards (o iites msurance.

mnmmﬂhw(umdmmeammudﬁrwwmulalhmhc
imurance carvict providing the Insuraoce shall be chosen by Borrower subject to Leader's
mmvllwh:dulnﬂm&b:mw withbeld,

M insurance policies udmwu;mubungubxemmmmmndm: 1
sundzrdmﬂm classe. Lender shall have U right (o hold the wllrnmﬂmﬂs :
Lender requircs, Hmmwnmzupmmpuyyvewmmmm mpmmm :
renewal ootioes, tn the evert of loss, Bor M;we;mm I.hz\nsumlx .
carrier and Lender. Lender may make proof of foss if oot tuads promp: :

Unless Leader and Borrowee otherwise agree lnwnung.msumﬂ:pmemmbc
applisd mmnmcrmrnlmehmwdmm;ud. 1lme restanation o repai i
economically feasible and Lender's security i not lessenod. 1 the restoraion or repair is not
ecopamically feasible ot Lender’s security would bo lessensd), the insuraace proceeds shall be
whadlalhemnan’dbyih ‘Security Instrumment, wheller o7 7ot
10 Barrower. unanommmmm ot does-nct answer within 30
daysammzfmmldzr the inturance corvier has offered 10 sele 1 claim, then Lesder
oy collect the insurance proceeds. Lender may use the proceeds 1o fepeis of restore the
vawwymmmwmmmmmmmmmm
vl begin when the oosioe s given.

a
1
E
£
£
8

is acquired by Leodar, Borrower's right o any insurance policies and procseds resaliing from
dxmlgelclhuPrvpﬂrypmrwmwunnmmzﬂpnxuknduwhulmlvfﬂgm
secured by this Seurity Instrusment immediztely priot (o the acquisition.

6. Preservation and Malutenance of Property; Leasehotds. Borvower caall oot

m;carsmnﬂmym=mhwmy aliow the Property fo deccriorale oF
comurst waste. 1 this Security Lostrument 1s on a leasehold, Borrower shall comgly with the
provisions of the lease, 50d If Bommower acquires fec tide 1o the Property, the teasebold and
fec title shall not merge unless Lender agrees 1o the merger i writing.

7. Protetion oflndv'l it in the Property; Martpage [nsurance,
Borowes fails 10 perform be mmmmmmmm
wmunqupwmmwﬁwymmxmm Propenty i
(such as iprumﬁ in bankaupicy, to, for condemnation or 1o eaforce laws of 1
regulations), then Lender m2y do o ey or shaicves 1 necessary o protect th vibie of s .
Propenty and Lender's rights 1o the Mlm:mnmmykﬂdzpyin‘nyrm

NC23681.5 62002 Original (Recorded) Copy(Branoh} Copy{Customez) Mge3el?
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HOYT BURROUGHS SHIRLEY BURROUGHS

08/16/2002

sesed by o i wtich s priory over i Sesity e, ing i i
e attorneys' f ensering on the Property to make repairs. Alihough Lender

mezndilnubumylhk. with Interest, wﬂm!mﬁmlﬂﬂqxoﬂamw requesting
pay

If Lender required morgage lnsuraoce o condiion of aaking e foas secured by
this Security =, Bortovs? shll py e preaies i 1 it D
i effect untl such tme 35 the

requirement ingrence
Borrower's 1 Lendr's written agecsrt or azplicable frw.

3. Taspcton. Lewe o % ageat sy mule sl it upon i isposions
of the Propesty. Lender shuil give wer notios at Lbe ime of ar priar to an inspection
speciying reasanable cause for tho tnspection

9. Condmutiou cMofiﬂyawadmdm(arﬂm‘s.dxmﬂr
i, in

consequectial, n of oher taking of amy part of the
Fropeny, of far comveyence I mhwu(madmnalummhﬂebympﬂdmdm:ﬂbepndln
Lender.

in accordance with

In the evera of a towl taking of the Property, e
Inseroment,

proceeds shall be kpplied w the sums.
secured by this Securil

: ()
sums  secured i fore by (b) the fair market value of the
wymmnm Aoy bitanes shll b puid 1o Dorrower,
the Propeny is Bomowss, o If, air notice by Lender 10 Borrower
that the condemmar offers 1o make an award of

respona to Lender within 30 days aftr the date the notice is given, Lender is suthorized to
callest st prceeds, i apon, el 1 resiorao or e of e Propeny or
:‘;”,‘lm, ity Itnuees, whelber or oo then e

ot Lasler 0 Boro bt ate in g, mylwlmmna!w\nadl

o principal shall not exteod or postpons the due daic of the mowhly payments referred ta in

, paragraphs { and 2 or change the rvmunt of such prymcnis.
10. Borrower Not Refeased; Forbearsnce By Lander Not o Walver. Exteasion of

I e time for payment or modification of amortization of e sums secwed by this Security
: groviod by lmdaw-n,wrmmmo«hmmshﬂ:mwm
1 Lender

gﬂ&e ihe Jiability of the original Borrower oz Borower's successors in
1 Dot be

‘Borrower or
mxcessons !mwmubylanﬂmemrmumynwolmmﬂy
1 hlmnlorwlﬂtmeutmse of soy right or remedy.

with regard (o the terms of (hiy Sexarrity
lmnmo!mehowmlbmmsomwusmw
boua Charges 1t e ot geared by Socuty laseumest i i 10w
which sy iy 1 20 charges, and it i 5 Gl mrpred s {nierest or
! mlmdwg:smum.sfmbeeoummmmmnnvnmummu
| pesmlved linlo. then: (1 sy axh o charge shall e rederd
] the charge to the pormined Hmic m(b)uynmﬂmﬂywlmhmamwa
1 mm cxcoedad permived limits will be refinded 10 Borrower. Lender may cboose o muke
refund by reducing the principal owed undes tbe Note ot by making & direct payment to
B 165 2 refund reduces principal, the reduction will bo treted as 3 panial prepayment
“ withow any prepaymen charge under the Note.

NCI56913 62002 Original

ey Py Pagetof7
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EOYT BURROUGHS SHIRLEY HURROUGHS
08/16/2002
3. Legislation Affeciing Lender's Rights, If enacunent of expiration of spplicsble
lavs b e et of sesdering any provision of the Noie o this Secuity Inserument
ioa,

by s Socur e 2
by paragraph 19. If Lender exerclses this option, Lender 1hail ke the steps specified in the
second paragruph of paragraph 17,

14. Notices. Any notice 0 Barrower provided for in this Security Instrument shall be
;wmbydehvmﬂsl(oxbymﬂmgnbyﬁmdm ‘unless agplicable wrcqun\smec(

iher ruethod. The notice shalt be directed 10 the Property Addreas or
Borower lmubymmeml.aﬂdAnymummlmdan‘\ilbcpvmbyfmdm
mail tn Lendes's address statad herrin or any other address Lender detigrates by notics to
anthr.kvynuumymv‘lddfurmlhlsszwdrylnnmmumx!lbed.aundw bave beca
y‘ﬂimmw bmdnwhm iven as provided in this para

15, Goverzing Law; mbﬂk] 'I'hlsS«:nﬂylmmeenvzmndby
umnaw.naweuwcmu\uu&m the Property ia located. Io the event that
Uymvumwrclmehhuswm(y hammlorlkNolcmﬂmvlthxnble law,

Such conflict shall pot affect ather provisions of this Security Instnznent or the Note which
o be given mm withott the conflicting provision. To this ead the provisians of this
Security t and the Note are declared (0 be severable.

16. Borrower's Copy. Borrower shall be givea one conformed copy of 1he Note and
of this Security Instrument.

17, Trausfer of the Property or & Bencflcini Tnterest fo Borrower. 11 all or a0y part
of The Property or any interest in it is sold or transferred (af if 2 beneficia) tmerest tn
mewusoldurmfumdn\dBonuw«unaamnlpdwn)vAdnrlmdn'spnw
wiitten consent, Lender may, at its opiou, require imyedize payment in full of ail suwns
secured by this Security Instument. However, .muopﬂna:hu)mth:uudsﬂbylnﬂa‘l(
exercise I3 prohibited by federal law ss of the date of this Security lostrument.

£ Leswder excivises this option, Lendar shall give Bonowar rofice of accderaiion. The

cendifions,
mmmﬁwwnmwmormquAmwuuﬂm
2 Ared

reigstatement) before sale of e Proparty pursznt to any power of sak conisiped in this
Secarity lostument; or (b) entry n(l‘udmt enforcing this Security Iosrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be duc under this
Security lnstrument end the Noce had no acceleration m@)wmmyddnd(alny
other covenams of mm(:)plyxmmmmnd enforing this
lmnrmm inctading, but 0ot limited to, reasonable antomeys' fees: nd(ﬂ)ukumd:aﬂm
mi\ylumnlhlqu\ur:ln hat tho licn of thia Security tstruanent, Lender
nghummehvpmy Borrower's obhmqnwp:ymemmmbym.s«nmy
ceinsiatement

shall continue unchamged.  Upon by Borrowsr, this Security
Jossumes and he blgaions s ‘Tereby aball remain fully effective 28 if no scceleration
occurred. However, this right to relastias shall 0ot apply in 1hs case of sooleration undex
pammmuon
NON-UNIFORM COVENANTS. Borrower 3 Lender forther covenant and agree a5
tllova;

Asreratin, Remedies. Leader shall ghe ooir 10 Bomsower gior to
sceterndon foflowing Borrawer’s breach of any covenant of agreement in the Securtty
Saermaeat (but o prir & acoderaion mmwuwwwwxam
1aw provides otherwise). tce skall specify: (amumn,m)mmuwum
wmmdd.nn, (c)ndunnmlmudxy:rm the potkee s ghven Lo
Borrowez, by i mcdllmmbewd;mdmihlmhwmmmddmkw
ntbd’mm:ﬂnlztpmrnﬂlnhmuamlymhh-mmﬂnnnlmnmmmh

Security lastrnent sad sale of the Property. Tho nodce sull forther nfor
maumumumwmmmmmmmm
focectosare grooceding the poo-tisience of & defanlt or uny otber defess of Borrower to
acceleration and eale. If the defait is not cured on or before the date specified {n

this Securlty lostrnent witbout foriber demand azd may nvoke the pawer of sale asd
any othor vermedes permitisd by spplicable taw, Lender sball be eatitied (0 collect all
expenses incurred Lo purstiog the remedies provided b this paragraph 19, Iscuding, bot
Dot limited 10, reasonable sttorutys’ fees and costs of title evidence.

NComs €200 ordginal opy (i ) copy ansa?
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HOYT BURROUCHS SHIRLEY BURROUGHS
08/16/2002

determines. Lender or its dedignes may purchase Y 3! any sale.
Trustee skall deliver (o the gurchaser 'Frustee’s deed cuaveylog the Property
aay expressed or imphied. ecitais fo (be Trusiee's

uding, but 0ot Bmited 10, Trostee's fees of 5 % of the gros sale price; () o st

fums gecurcd wmbwamnmunmic)mynmummuum
lvnymmuiwn.

in Possassian,  Upon acceleration undes paragraph 19 or abardocmen of

v.h:hvpmy Lender (in persan, by qﬂnvxhy Judmuly appoiaued eociver) shall be entided

to amer won, ke possesion a2d 1o coliect the rexs of the
mmmwmwimmbym«m jver shall
applied first to payment of the costs of tmana; of the Propenty md collection of rents,

suocessor trustee shall succeed 10 all the titte, pawer aad duties conferved upon Trustee herein
20d by applicable law,

23. Riders to this Securlty Instrument. [f one or mote riders are executed by
Borrowes and recordsd wgeaher with this Security Iosteumen, umndqmma
of each fuch rider shall be incorporated into and shall and supplement the
mdwol‘museumryh;mmlnlfmndn(l)wﬂ!lpmu[lﬁuswmy

u. Hazardous Sobetasces, Barrowes shall nol cause of pomk the pm. use,
‘Bormower

involving o Propety zd any Hazandows Substaxce or Bavimwneal Law of which
Borrower has actual knowledge.  [( Borrower fearns, o is notified by any govemmental o
regulamory aothority, thar any removal or other semediation of any Wazardous Substance
affocting the Propenty s ucoessary, Borrowes shall prompily take Wl necessary remedial
sctions in accordznce with Environmental Law.

As usod in ths paragraph 24, *Hazardous Substances” ars those ssbsuances defived a3
toxic of hazardous substacces by Envirormental Law zd the fouowmg ‘mbsuances; gasaline,

uzh«ﬂmmab.vuymupamlmmodm txic pesticides and besbicides,

Volatie solvezis, maerialy covisiniag asbesias of formaldehyde, and radiouctive muaterials.
As 1sed in this paragraph 24, "Egvironmental Law’ mm'mhwsmdhvnafm
jurisdiction where the Propesty i located that refaic o beakh, safery of
Protexzion.

BY SIGNING UNDER SEAL BELOW, Borruwer accepts and agrees 1 the fesmms and
covenznts contained In this Security lnstrument 30d in asty ridex(s) executed by Borrower aod

recorded with it. 9[/‘& - G.D_‘_ oy

o) pY—
%@%L sy
g

Ne2sea1s 620 Original ovy opy Py sor
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XX-5775
S - SS No. XXX-XX-7442

U03liVe experrsg. ISIng afier (he Commencemeny
be filed Putsuamiig 11 g, C. §503

NOYE Ty form shouig 0t be used 1o meke g claim Tor 4n adminss
Ofthe case. A requegsn for payment of an mnistrative expense may
Nanie of Creditor (The person or other ety to whom the debior owes.
noney or Pioperty);
le’mancna}. fnc.

if you are. aware thay

Anvone eise has fiied 8 proof of
claim relating to yoy,. claim. Aniach
90y Of tatement grying
PatiCalars
Check box if oy, have never
Teceived any nogices from the

TUPICY Court in this case.

Nume ang address where fiotices should be sent;
Cll:Fin:lncial. Ine,
PO Box 70919
Charlote, NC28272-W19

Telephone Aumber: (883)70) -6280

Account or other numbey. by which creditor jgeny
20-005 1-0245967

ifles debtor-

5 replaces
i this claimg 5 7ep

# Previously iled ofgim, ggyeq
S amengs °P 7 edclim, dare

1. Basis Tor Claimy
Goads soid = Retiree Benelts as defingg s | USC. 81119
Services performug T Wages, salarc gng 7 IPENSOn (1 0wt belowy
Money loaneg Last four digits o g 4 .

Personal UrYAstongfil deayy Unpaig compensation for Services performed
Taves from s

Other (date} (daie)

I conre judgmenr, date obtaineq;

Q 135 2188 9 52188
(Unsacyreq) ed) {Pricrityy {Tota)

(Sscur
Ifali or Part of your claim is Secured op entitled i0 prigr, 'y complete fter 5 or 7 below,

also
& Check thjs Box if clajm includes nierest or gthe, charges in 2ddition 1o the principaj AMount of the claim. Aach lemized Statement of g))
Interest or additiona Charges,

3. Secured Claim,
¥ Chieck this poy ifye,. claim is secureq py collateral (incluging
vight of serofy)
Bricr Description Of Collatera:
N Real Espage £ Motor Vehiej,

Other
e ————

Valge. of Collgtera)

——
Amount of AITearage ang ofher charges % incliided in
secured clajm, ifany g 14,789.03
1478903

6. Unsecureq Nnnprion‘xy Chim §

7. Unsecyreq Priority Claim,
" Check thig box if you have an unsecured Priority clajn,
Amount entrgleq g priority ¢
Specify the DHONItY of the cpyim
Wages, salaries, or COmmissions (upto $10,000),» camed within 130
925 before Filing of gy banktupicy periiog of Cessation of e
bus;

oo hichever i carieg - [} 1) g § 507 (a) 3)
~ Conibutions g gy Smplosee beneficpiag . 1 1) o €.§507 () (g)
© Uptosazps org WA PUIChASe, ease, o7 gy of
ey of ervioes for persany. funiy, or househotd yge . | 1usc,
§50 (a) 5),
o Almony, maintengnge o, (aTPO OWed 1 2 spouse, former spouse,
Tushild - 11 USC g 507 gy ).
Texes of pnaities gweg gy Eovermmental wnus )y g o §507(2) (3),
< Other- Specygy aPPlicable paragrapiy or 17 1y € § 5076y )
“ARS a1t sutyecy Austment o ¢ g7 FROEVEIY 3 3o thamapon with
3Pt 10 cases commpnantt o fter dhe date oy o ¢
Taierin Odjusimens Pursuans Public f.aw. No. 1094, iacted 4 20 o5

Check 1his box if: 2 here s ds o 2031 O ien securing
Samn or ) your ejaier exeeads the valye of e PrOpenty securing iy o
1) Hone or only par O YOuT et is enigrg Driority,

Credits; The amoyny of ail Payments on this ¢laim has been credire and deducted foy the puspose ofmzkmg
this PIOOF of claim,

Ts Sace s ron Courr Usk Oncy

9. Sy, PPotting Documents. *Atiach capies a/supporlmg docurmgnss, Such as PrOMissory noeg, Purchase

O1ders. invoices, itempzeq SLBtemezts of punping SCCOURS, COntracts, cogry Judgments, mosggge, Sccurity

“greements, ang evidence of. pertection of tien, 1) oy SEND ORiGINAf, DOCUMENTS £y documents are

rotaailable. explaip if e Jocuments are Volummous, attagh o Summary,

10, Date-Stampeq Copy: 7o 00 2P cknowledgement o ghe filing of your ciam, 061056 2 Stamped, sefy.
3ddressed enveiope g S9PY Of his Proof of clajm

Date

Sign 1 print fhe e
th

2rd ite, Ty, oF tos ovege °r oher petson adihorised 1 file
is claim (attach copy efm if any):

wer af-’mum:y, if

02262007

181 Davig Bamen
©.000 or imprisongien forupios <&, or both. | USC. g¢ 152 and 5.

Pdnulq/orprueﬂfmg Faudulent clainn: . Ead $50




resent the delinquency at the time of fili
the date of the filing of the bankmp(cy.
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Exhibit ‘A"
Case No.: 07-30139

S - 53 No. XXX-XX-5775

Debtors; HoyT BURROUGH;
SHIRLEY BURROUGHS .. SS No. XXX-XX-7442

Address: 583 LEWIS RoAD
GASTONIA, NC 25052
Loan No.: 20-0051-0245967

On filing petition 0122107 debtor(s) owed claimant $135218,81.

ARREARAGES owed as of 01/22/07, the date of filing of the Petition.

From To Type of Char e # _ Unit Charge Total
S ‘k_s\ —— MiCharge
01/03/2006 01/03/2006 Payment 1 705.11 705.11
02/03/2008 01/03/2007 Payment 12 1,167.41 14,008.92
NSF Charges - - 75.00
Subtota): 14,789,03
—
TOTAL: 14,789,03
The above figures reps
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CitiFinancial, Inc.

-0. Box 140089
Irving, Tx 75014-0069
Phone: 888-701-6280
Fax: 972»6574973

February 26, 2007
Clerk, Uniteg States Bankmptcy Coun
'WESTERN DISTRICT OF NORTH CAROUNA,
CHARLOTTE OIVISION

0097
Charloua, NC 282300097
RE: CITIFINANCIAL SERVICES, INC.

ount # 20~0051-0245967
Bk Case # 07-3013g

Borrower(s): HOYT BURROUGHS & SHIRLEY
BURROUGHS

Bankruotcy Cierk:

Encloseq please find an original Proof of Craim on the above
referenced Case to be fileg with the Coyrt, | have enclosed g
stamped sell»addressed Envetope ang @ copy of gyr claim o
be returned ang serve as acknowledgmenf of receipt,

Pleage forward an Payments tg:

CitiFmancial, Inc,

P.0. Box 70919

Chariotte, NG 282720919

Thank you for yourconsxderahon in this Matter,
Sincerely,

David Barney

Enciosure
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Compound Period ......... : Monthly
Nominal Annual Rate ... : 11.924 %
CASH FLOW DATA
_ Event _ Date Amount _ Number Period End Date
1 Loan 08/16/2002 113,838.76 1
2 Payment 10/03/2002 1.621.41 1
3 Payment 11/03/2002 1,167.57 359  Monthly  09/03/2032
AMORTIZATION SCHEDULE - Normai Amortization
Date Payment Interest Principal Balance
Loan 08/16/2002 113,938.76
1 10/03/2002 1,621.41 1,808.80 187.39- 114.126.15
2 11/03/2002 1,167.57 1,134.02 33.55 114.092.60
3 12/03/2002 1.167.57 1,133.69 33.88 114,058.72
2002 Totals 3.956.55 4,076.51 119.96-
4 01/03/2003 1.167.57 1,133.35 3422 114,024.50
5 02/03/2003 1.167.57 1,133.01 34.56 113,989.94
6 03/03/2003 1.167.57 1.132.67 34.90 113,955.04
7 04/03/2003 1,167.57 1.132.32 35.25 113,919.79
8 05/03/2003 1,167.57 1.131.97 35.60 113,884.19
9 06/03/2003 1,167.57 1,131.61 35.96 113.848.23
10 07/03/2003 1.167.57 1,131.26 36.31 113.811.92
11 08/03/2003 1,167.57 1,130.90 36.67 113,775.25
12 09/03/2003 1,167.57 1,130.53 37.04 113.738.21
13 10/03/2003 1.167.57 1,130.16 37.41 113.700.80
14 11/03/2003 1,167.57 1,129.79 37.78 113.663.02
15 12/03/2003 1,167.57 1,129.42 38.15 113.624.87
2003 Totals 14,010.84 13,576.99 433.85
16 01/03/2004 1,167.57 1,129.04 38.53 113,586.34
17 02/03/2004 1,167.57 1,128.66 38.91 113.547.43
18 03/03/2004 1,167.57 1,128.27 38.30 113.508.13
19 04/03/2004 1,167.57 1,127.88 39.69 113.468.44
20 05/03/2004 1,167.57 1,127.48 40.09 113.428.35
21 06/03/2004 1,167.57 1,127.09 40.48 113.387.87
22 07/03/2004 1,167.57 1,126.68 40.89 113.346.98
23 08/03/2004 1,167.57 1,126.28 41.29 113.305.69
24 09/03/2004 1,167.57 1,125.87 41,70 113,263.99
25 10/03/2004 1,167.57 1,125.45 42.12 113,221.87
26 11/03/2004 1,167.57 1125.03 42,54 113,179.33
27 12/03/2004 1,167.57 1,124.61 42.96 113,136.37
2004 Totals 14,010.84 13,622.34 488.50
28 01/03/2005 1,167.57 1,124.18 43.39 113,092.98
29 02/03/2005 1,167.57 1,123.75 43.82 113,049.16
30 03/03/2005 1,167.57 1,123.32 44.25 113,004.91



. Date

04/03/2005
05/03/2005
06/03/2005
07/03/2005
08/03/2005
09/03/2005
10/03/2005
11/03/2005
12/03/2005

2005 Totals

40
41
42
43
44
45
46
47
48
49
50
51

01/03/2006
02/03/2006
03/03/2006
04/03/2006
05/03/2006
06/03/2006
07/03/2006
08/03/2006
09/03/2006
10/03/2006
11/03/2006
12/03/2006

2006 Totals

60
61
62
63

01/03/2007
02/03/2007
03/03/2007
04/03/2007
05/03/2007
06/03/2007
07/03/2007
08/03/2007
08/03/2007
10/03/2007
11/03/2007
12/03/2007

2007 Totals

64
65
66
67
68
69
70
71
72
73
74
75

01/03/2008
02/03/2008
03/03/2008
04/03/2008
05/03/2008
06/03/2008
07/03/2008
08/03/2008
09/03/2008
10/03/2008
11/03/2008
12/03/2008

Payment

1,167.57
1.167.57
1.167.57
1,167.57
1.167.57
1.167.57
1.167.57
1,167.57
1.167.57
14.010.84

1.167.57
1.167.57
1.167.57
1.167.57
1,167.57
1,167.57
1.167.57
1,167.57
1.167.57
1.167.57
1.167.57
1.167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1.167.57
1.167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1.167.57
14.010.84

1,167.57
1.167.57
1,167.57
1.167.57
1.167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57

228

Interest

1,122.88
1,122.43
1,121.99
1.121.53
1.121.07
1,120.61
1,120.16
1,119.67
1,119.20
13,460.78

118.72
,118.23
117,74
117.25
116.75
116.24
116.73
1156.22
,114.70

1,114.17

1,113.64

1,113.1
13,391.50

A

112.56
112.02
111.47
110.91
110.35
109.78
108.20
108.62
108.04
107.45

1,108.85

1,106.24
13,313.49

A A

1,105.63
1,105.02
1,104.40
1,103.77
1,103.14
1,102.50
1,101.85
1,101.20
1,100.54
1,099.87
1.099.20
1,098.52
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Principal

44.69
45.14
4558
46.04
46.50
46.96
47.42
47.90
48.37

550.06

48.85
49.34
49.83
50.32
50.82
51.33
51.84
52.35
52.87
53.40
53.93
54.46
619.34

55.01
55.55
56.10
56.66
57.22
57.79
58.37
58.95
59.53
60.12
60.72
61.33
697.35

61.94
62.55
63.17
63.80
64.43
65.07
85.72
66.37
67.03
67.70
68.37
69.05

Balance

112,960.22
112,915.08
112,869.50
112,823.46
112,776.96
112,730.00
112,682.58
112,634.68
112,586.31

112,537.46
112,488.12
112,438.29
112,387.97
112,337.15
112,285.82
112.233.98
112.181.63
112,128.76
112.075.36
112,021.43
111.866.97

111.911.96
111,856.41
111,800.31
111,743.65
111,686.43
111.628.64
111,570.27
111.5611.32
111,451.79
111,391.67
111,330.95
111.269.62

111.207.68
111,145.13
111,081.96
111,018.16
110,953.73
110,888.66
110.822.94
110.756.57
110,689.54
110,621.84
110,553.47
110,484.42
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Date Payment Interest Principal_
2008 Totals 14.010.84 13,225.64 785.20
76 01/03/2009 1.167.57 1,097.83 69.74
77 02/03/2009 1.167.57 1,097.14 70.43
78 03/03/2009 1,167.57 1,096.44 7113
79 04/03/2009 1,167.57 1,095.73 7184
80 05/03/2009 1.167.57 1,085.02 72.55
81 06/03/2009 1,167.57 1,094.30 73.27
82 (7/03/2009 1.167.57 1,083.57 74.00
83 08/03/2009 1,167.57 1,092.84 7473
84 09/03/2009 1.167.57 1,092.09 75.48
85 10/03/2009 1.167.57 1,091.34 76.23
86 11/03/2009 1,167.57 1,090.58 76.99
87 12/03/2009 1.167.57 1,089.82 77.75
2009 Totals 14.010.84 13,126.70 884.14
88 01/03/2010 1,167.67 1,089.05 78.52
89 02/03/2010 1,167.57 1,088.27 79.30
90 03/03/2010 1,167.57 1,087.48 80.09
981 04/03/2010 1,167.57 1,086.68 80.89
92 05/03/2010 1,167.57 1,085.88 81.69
93 06/03/2010 1,167.57 1,085.07 82.50
94 07/03/2010 1,167.57 1,084.25 83.32
95 08/03/2010 1,167.57 1,083.42 84.15
96 09/03/2010 1,167.57 1,082.58 84.99
97 10/03/2010 1,167.57 1,081.74 85.83
98 11/03/2010 1,167.57 1,080.89 86.68
99 12/03/2010 1.167.57 1,080.03 87.54
2010 Totals 14,010.84 13,015.34 995.50
100 01/03/2011 1,167.57 1,079.16 88.41
101 02/03/2011 1,167.57 1,078.28 89.29
102 03/03/2011 1,167.57 1,077.39 90.18
103 04/03/2011 1,167.57 1,076.49 91.08
104 05/03/2011 1,167.57 1,075.59 91.98
105 06/03/2011 1.167.57 1,074.67 92.90
106 07/03/2011 1,167.57 1,073.75 93.82
107 08/03/2011 1,167.57 1,072.82 94.75
108 09/03/2011 1,167.57 1,071.88 95.69
109 10/03/2011 1,167.57 1,070.93 96.64
110 11/03/2011 1,167.57 1,089.97 97.60
111 12/03/2011 1,167.57 1,089.00 98.57
2011 Totals 14,010.84 12,889.93 1,120.91
112 01/03/2012 1,167.57 1,068.02 99.55
113 02/03/2012 1,167.57 1,067.03 100.54
114 03/03/2012 1,167.57 1,066.03 101.54
115 04/03/2012 1,167.57 1,065.02 102.55
116 05/03/2012 1,167.57 1,064.00 103.57
117 08/03/2012 1,167.57 1.082.97 104.60
118 07/03/2012 1,167.57 1,061.93 105.64

Balance

110,414.68
110,344.25
110.273.12
110,201.28
110,128.73
110,055.46
109,981.46
109,906.73
109,831.25
109,755.02
109,678.03
109,600.28

109,521.78
109,442.46
108,362.37
109,281.48
109,199.79
109,117.29
109,033.97
108,949.82
108,864.83
108.779.00
108,692.32
108,604.78

108,516.37
108,427.08
108,336.90
108,245.82
108,153.84
108,060.94
107,967.12
107,872.37
107,776.68
107,680.04
107,582.44
107.483.87

107.384.32
107.283.78
107,182.24
107,079.69
106,976.12
106.871.52
106,765.88



18
120
121

122
123

Date

08/03/2012
09/03/2012
10/03/2012
11/03/2012
12/03/2012

2012 Totals

124
125
126
127
128
128
130
131
132
133
134
135

01/03/2013
02/03/2013
03/03/2013
04/03/2013
05/03/2013
06/03/2013
07/03/2013
08/03/2013
09/03/2013
10/03/2013
11/03/2013
12/03/2013

2013 Totals

136
137
138
139
140
141
142
143
144
145
146
147

01/03/2014
02/03/2014
03/03/2014
04/03/2014
05/03/2014
06/03/2014
07/03/2014
08/03/2014
09/03/2014
10/03/2014
11/03/2014
12/03/2014

2014 Totals

148
149
150
151
152
153
154
185
156
157
158
159

01/03/2015
02/03/2015
03/03/2015
04/03/2015
05/03/2015
06/03/2015
07/03/2015
08/03/2015
09/03/2015
10/03/2015
11/03/2015
12/03/2015

2015 Totals

160
161

01/03/2016
02/03/2016

Payment

1.167.57
1.167.57
1.167.57
1.167.57
1.167.57
14.010.84

1.167.57
1,167.57
1,167.57
1.167.57
1.167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1,167.57
1,187.57
1,167.57
1,167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57

14,010.84

1,167.57
1,167.57

230

Interest

1,060.88
1,059.82
1,058.75
1,057.67
1,056.58
12,748.70

1,055.48
1,054.36
1,053.24
1,052.10
1,050.95
1.049.80
1,048 63
1,047.44
1,046.25
1,045.04
1,043.83
1,042.60

12,589.72

1.041.36
1.040.10
1,038.83
1,037.56
1,036.26
1,034.96
1,033.64
1,032.31
1,030.97
1.029.61
1,028.24
1,026.85
12,410.69

1,025.46
1,024.04
1,022.62
1,021.18
1,019.72
1,018.25
1,016.77
1,016.27
1013.76
1012.23
1,010.69
1,009.13
12,209.12

1,007.55
1,005.96
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Principal

106.69
107.75
108.82
109.90
110.99

1,262.14

112.09
113.21
114.33
115.47
116.62
M7.77
118.94
12013
121.32
122.53
123.74
124.97
1,421.12

126.21
127.47
128.74
130,01
131.31
132.61
133.93
135.26
136.60
137.96
139.33
140.72
1,600.15

142.11
143.53
144.95
146.39
147.85
149.32
150.80
152.30
153.81
155.34
156.88
158.44
1,801.72

160.02
161.61

Balance

106,659.19
106,551.44
106,442.62
108.332.72
106,221.73

106,109.64
105,996.43
105.882.10
105,766.63
105,650.01
105.532.24
105,413.30
105,293.17
105,171.85
105,049.32
104,925.58
104,800.61

104,674.40
104.546.93
104,418.19
104,288.18
104.156.87
104.024.26
103.880.33
103.755.07
103,618.47
103.480.51
103.341.18
103,200.46

103.058.35
102.914.82
102.769.87
102,623.48
102,475.63
102,326.31
102,175.51
102,023.21
101,869.40
101,714.06
101,557.18
101,398.74

101,238.72
101,077.11



162
163
164
165
166
167
168
169
170
171

Date

03/03/2016
04/03/2016
05/03/2016
06/03/2016
07/03/2016
08/03/2016
09/03/2016
10/03/2016
11/03/2016
12/03/2016

2016 Totals

172
173
174
175
176
177
178
179
180
181
182
183

01/03/2017
02/03/2017
03/03/2017
04/03/2017
05/03/2017
08/03/2017
07/03/2017
08/03/2017
09/03/2017
10/03/2017
11/03/2017
12/03/2017

2017 Totals

184
185
186
187
188
189
190
191
192
193
194
195

01/03/2018
02/03/2018
03/03/2018
04/03/2018
05/03/2018
06/03/2018
07/03/2018
08/03/2018
09/03/2018
10/03/2018
11/03/2018
12/03/2018

2018 Totals

196
197
198
189
200
201
202
203
204
205
206

01/03/2019
02/03/2019
03/03/2019
04/03/2019
05/03/2019
06/03/2019
07/03/2019
08/03/2019
09/03/2019
10/03/2019
11/03/2019

Payment_

1.167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1,167.57
1.167.57

14,010.84

1.167.57
1.167.57
1.167.57
1,167.57
1,167.57
1.167.57
1.167.57
1.167.57
1.167.57
1,167.57
1.167.57
1.167.57
14.010.84

1,167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57

231

Interest _

1,004.36
1,002.73
1,001.10
999.44
997.77
996.08
994.38
992.66
990.92
989.17
11,882.12

987.39
985.60
983.80
981.97
980.13
978.26
976.38
974.48
972.56
970.63
968.67
966.69
11.726.58

964.70
962.68
960.64
958.59
856.51
954.41
952.30
850.16
948.00
945.82
943.61
941.39
11,438.81

939.14
936.87
934.58
932.26
929.92
927.56
925.18
8922.77
820.34
917.88
916.40
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.. Principal

163.21
164.84
166.47
168.13
169.80
171.49
173.19
174.91
176.65
178.40
2,028.72

180.18
181.97
183.77
185.60
187.44
189.31
191.19
193.09
195.01
196.94
198.90
200.88
2,284.28

202.87
204.89
206.93
208.98
211.08
213.16
218.27
217.41
219.57
221.75
223.96
226.18
2567203

228.43
230.70
232.99
235.31
237.65
240.01
242.39
244.80
247.23
248.69
25217

Balance

100,913.90
100,749.06
100,582.59
100.414.46
100,244.68
100,073.17
99,899.98
99.725.07
99,548.42
99.370.02

99.189.84
99,007.87
98.824.10
98,638.50
98,451.08
98,261.75
98,070.56
97.877.47
97.682.46
97.485.52
97.286.62
97.085.74

96,882.87
96,677.98
96.471.05
96.262.07
96.051.01
95,837.85
95.622.58
95,405.17
95,185.60
94,963.85
94,739.89
94.513.71

94,285.28
94,054.58
93,821.59
93,586.28
93,348.63
93.108.62
92.866.23
92.621.43
92,374.20
92,124.51
91.872.34



L Date

207

12/03/2019

2019 Totals

208
208
210
211
212
213
214
215
216
217
218
219

01/03/2020
02/03/2020
03/03/2020
04/03/2020
05/03/2020
06/03/2020
07/03/2020
08/03/2020
09/03/2020
10/03/2020
11/03/2020
12/03/2020

2020 Totals

220
221
222
223
224
225
226
227
228
229
230
231

01/03/2021
02/03/2021
03/03/2021
04/03/2021
05/03/2021
06/03/2021
07/03/2021
08/03/2021
09/03/2021
10/03/2021
11/03/2021
12/03/2021

2021 Totals

232
233
234
235
236
237
238
239
240
241
242
243

01/03/2022
02/03/2022
03/03/2022
04/03/2022
05/03/2022
06/03/2022
07/03/2022
08/03/2022
09/03/2022
10/03/2022
11/03/2022
12/03/2022

2022 Totals

244
245
246
247
248
249

01/03/2023
02/03/2023
03/03/2023
04/03/2023
05/03/2023
06/03/2023

Payment

1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57

14,010.84

1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57

232

Interest _

912.89
11,114.79

910.36
907.81
905.23
902.62
899.99
897.33
894.64
891.93
889.19
886.42
883.63
880.81
10,749.96

877.96
875.08
872.18
869.24
866.28
863.28
860.26
857.21
854.12
851.01
847.86
844.69
10,339.17

841.48
838.24
834.96
831.66
828.32
824.95
821.55
818.11
814.64
811.13
807.59
804.01
9,876.64

800.40
796.75
793.06
789.34
785.58
781.79
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. Principal

254.68
2,896.05

257.21
250.76
262.34
264.95
267.58
270.24
27293
275.64
278.38
281.15
283.94
286.76
3.260.88

289.61
292,49
295.39
298.33
301.29
304.28
307.31
310.36
313.45
316.56
319.71
322.88
3.671.67

326.09
329.33
332.61
335.91
339.25
342,62
346.02
349.46
352.93
356.44
359.98
363.56
4.134.20

387.17
370.82
374.51
378.23
381.98
385.78

Balance

91,617.66

91,360.45
91,100.69
90.838.35
90,573.40
90,305.82
90.035.58
89,762.65
89,487.01
89,208.63
88,927.48
88,643.54
88,356.78

88,067.17
87.774.68
87,478.29
87,180.96
86,879.67
86.575.38
86,268.07
85,957.71
85,644.26
85,327.70
85,007.99
84,685.11

84,359.02
84,029.69
83,697.08
83,361.17
83,021.92
82,679.30
82,333.28
81,983.82
81,630.89
81,274.45
80,914.47
80,550.91

80.183.74
79,812.92
79.438.41
79,060.18
78678.19
78,292.41
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250
251
252
253
254
255

Date

07/03/2023
08/03/2023
09/03/2023
10/03/2023
11/03/2023
12/03/2023

2023 Totals

256
257
258
259
260
261
262
263
264
265
266
267

01/03/2024
02/03/2024
03/03/2024
04/03/2024
05/03/2024
06/03/2024
07/03/2024
08/03/2024
09/03/2024
10/03/2024
11/03/2024
12/03/2024

2024 Totals

268
269
270
271
272
273
274
275
276
277
278
279

01/03/2025
02/03/2025
03/03/2025
04/03/2025
05/03/2025
06/03/2025
07/03/2025
08/03/2025
09/03/2025
10/03/2025
11/03/2025
12/03/2025

2025 Totals

280
281
282
283
284
285
286
287
288
289
290
291

01/03/2026
02/03/2026
03/03/2026
04/03/2026
05/03/2026
06/03/2026
07/03/2026
08/03/2026
09/03/2026
10/03/2026
11/03/2026
12/03/2026

2026 Totals

292

01/03/2027

Payment

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
14,010.84

1.167.57
1,167.57
1.167.57
1.167.57
1.167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1.167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1,167.57
1,167.57
14,010.84

1,167.57

Interest

777.96
774.08
77017
766.23
762.24
758.21
9,355.81

754.14
750.03
745.89
741.70
737.46
733.19
728.87
724.51
720.11
715.67
711.18
706.64
8,769.39

702.06
697.43
692.76
688.05
683.28
678.47
673.61
668.70
663.74
658.74
653.68
648.57
8,109.09

643.42
638.21
632.95
627.64
622.27
616.85
611.38
605.85
600.27
594.64
588.94
583.19
7.365.61

577.39
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Principal

389.61
393.49
397.40
401.34
405.33
409.36

4655,03

413.43
417.54
421.68
425.87
430.11
434.38
438.70
443.06
447.46
451.90
456.39
460.93
5,241.45

465.51
470.14
474.81
479,52
484.29
489.10
493.96
498.87
503.83
508.83
513.89
519.00
5.901.75

52415
529.36
534.62
539.93
545.30
550.72
556.19
561.72
567.30
572.93
578.63
584.38
6,645.23

590.18

. Balance

77.902.80
77.509.31
77,111.91
76,710.57
76,305.24
75,895.88

75,482.45
75,064.91
74,643.23
74,217.36
73,787.25
73.352.87
72,914.17
72,4711
72,023.65
71,671.75
71,115.36
70,654.43

70,188.92
69,718.78
69,243.97
68,764.45
68,280.16
67.791.06
67,297.10
66,798.23
66,294.40
65,785.57
65.271.68
64,752.68

64.228.53
63,699.17
63,164.55
62,624.62
62,079.32
61,528.60
60,972.41
60.410.69
59,843.39
59,270.46
58,691.83
58,107.45

57,517.27



_ Date

293
294
295
296
297
298
299
300
301
302
303

02/03/2027
03/03/2027
04/03/2027
05/03/2027
06/03/2027
07/03/2027
08/03/2027
09/03/2027
10/03/2027
11/03/2027
12/03/2027

2027 Totals

304
305
306
307
308
309
310
31
312
313
314
315

01/03/2028
02/03/2028
03/03/2028
04/03/2028
05/03/2028
06/03/2028
07/03/2028
08/03/2028
09/03/2028
10/03/2028
11/03/2028
12/03/2028

2028 Totals

316
317
318
319
320
321
322
323
324
325
326
327

01/03/2029
02/03/2029
03/03/2029
04/03/2029
05/03/2029
06/03/2029
07/03/2029
08/03/2029
09/03/2029
10/03/2029
11/03/2029
12/03/2028

2029 Totals

328
329
330
331
332
333
334
335
336
337

01/03/2030
02/03/2030
03/03/2030
04/03/2030
05/03/2030
06/03/2030
07/03/2030
08/03/2030
09/03/2030
10/03/2030

Payment

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
14,010.84

1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57

14,010.84

1.167.57
1.167.57
1.167.57
1.167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
1,167.57
14,010.84

1,167.57
1,167.57
1.167.57
1,167.57
1,167.57
1,167.57
1.167.57
1,167.57
1.167.57
1,167.57

234

Interest

571.52
565.60
559.62
553.58
547.48
541.31
535.09
528.81
522.46
516.05
509.58
6,528.49

503.04
496.44
489.77
483.03
476.23
469.36
462.42
455.42
448.34
441.19
433.97
426.69
5.585.90

419.32
411.89
404.38
396.80
389.14
381.40
373.59
365.70
357.73
349.69
341.56
333.35
4,524.55

325.06
316.69
308.24
299.70
291.07
282.36
273.57
264.69
25571
246.65
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Principal

596.05
601.97
607.95
613.99
620.089
626.26
632.48
638.76
645,11
651.52
657.99
7.482.35

664.53
671.13
677.80
684.54
691.34
£98.21
705.15
71215
719.23
726.38
733.60
740.88
8.424.94

748.25
755.68
763.19
770.77
778.43
786.17
793.98
801.87
809.84
817.88
826.01
834.22
9,486.29

842.51
850.88
859.33
867.87
876.50
885.21
894.00
902.88
911.86
920.92

Balance

56,921.22
56,319.25
55,711.30
55,007.31
54,477.22
53,850.96
53,218.48
52,579.72
51.934.61
51,283.09
50,625.10

49,960.57
49,289.44
48,611.64
47.927.10
47.235.76
46,537.55
45,832.40
45,120.25
44,401.02
43,674.64
42,941.04
42,200.16

41451.91
40.696.23
39.933.04
39,162.27
38,383.84
37,597.67
36,803.69
36,001.82
35,191.98
34,374.10
33,548.09
32,713.87

31,871.36
31,020.48
30,161.15
29,293.28
28,416.78
27,531.57
26.637.57
25.734.69
2482283
23,901.91
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Date Payment Interest

338 11/03/2030 1,167.57 237.50
339 12/03/2030 1,167.57 228.26
2030 Totals 14,010.84 3,329.50
340 01/03/2031 1,167.57 218.93
341 02/03/2031 1,167.57 208.50
342 03/03/2031 1,167.57 199.98
343 04/03/2031 1,167.57 190.37
344 05/03/2031 1,167.57 180.66
345 06/03/2031 1,167.57 170.85
346 07/03/2031 1,167.57 160.95
347 08/03/2031 1,167.57 150.94
348 09/03/2031 1,167.57 140.84
343 10/03/2031 1.167.57 130.64
350 11/03/2031 1.167.57 120.34
351 12/03/2031 1,167.57 109.93
2031 Totals 14,010.84 1.983.93
352 01/03/2032 1,167.57 99.42
353 02/03/2032 1,167.57 88.81
354 03/03/2032 1,167.57 78.09
355 04/03/2032 1,167.57 67.26
356 05/03/2032 1,167.57 56.33
357 06/03/2032 1,167.57 4529
358 07/03/2032 1,167.57 34.14
359 08/03/2032 1,167.57 22.87
360 09/03/2032 1,167.57 10.30
2032 Totals 10,508.13 502.51
Grand Totals 420,779.04 306.840.28
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Principal

930.07
939.31
10.681.34

948.64
958.07
967.59
977.20
986.91
996.72
1,006.62
1.016.63
1.026.73
1.036.93
1,047.23
1.057.64
12.026.91

1,068.15
1,078.76
1,089.48
1,100.31
1.111.24
1.122.28
1.133.43
1,144.70
1,157.27
10,005.62

113,938.76

Balance

22.971.84
22,032.53

21,083.89
20,125.82
19,158.23
18,181.03
17,194.12
16,197.40
15,190.78
14,174.15
13,147.42
12,110.49
11.063.26
10,005.62

8,937.47
7,858.71
6,769.23
5,668.92
4,557.68
3,435.40
2,301.97
1,187.27

0.00



Compound Period .....:

Nominal Annual Rate . :
Effective Annual Rate :
Periodic Rate . :
Daily Rate ...

CASH FLOW DATA

1
2

Event

Loan
Payment

Monthly

6.000 %
6.168 %
0.5000 %
0.01644 %

Start Date

03/22/2007
04/03/2007

AMORTIZATION SCHEDULE - Normal

Loan

NOONDODWN =

200

10
11
12
13
14
15
16
17
18
19
20

2008

22
23
24
25
26
27
28

Date

03/22/2007
04/03/2007
05/03/2007
06/03/2007
07/03/2007
08/03/2007
09/03/2007
10/03/2007
11/03/2007
12/03/2007
Totals

01/03/2008
02/03/2008
03/03/2008
04/03/2008
05/03/2008
06/03/2008
07/03/2008
08/03/2008
09/03/2008
10/03/2008
11/03/2008
12/03/2008
Totals

01/03/2009
02/03/2009
03/03/2009
04/03/2009
05/03/2009
06/03/2009
07/03/2009

Payment

767.07
767.07
767.07
767.07
767.07
767.07
767.07
767.07
767.07
6,903.63

767.07
767.07
767.07
767.07
767.07
767.07
767.07
767.07
767.07
767.07
767.07
767.07
9,204.84

767.07
767.07
767.07
767.07
767.07
767.07
767.07

236

Amount

120,429.78
767.07

Amortization

Interest

237.56
599.50
598.66
597.82
596.98
596.12
595.27
594.41
593.55
5,009.87

592.68
591.81
590.93
590.05
589.17
588.28
587.38
586.48
585.58
584.67
583.76
582.85
7,053.64

581.92
581.00
580.07
579.13
578.19
577.25
576.30

04/27/2007 Page 1

Number Period

1
306 Monthly

Principal

529.51
167.57
168.41
169.25
170.09
170.95
171.80
172.66
173.52
1,893.76

174.39
175.26
176.14
177.02
177.90
178.79
179.69
180.59
181.49
182.40
183.31
184.22
2,151.20

185.15
186.07
187.00
187.94
188.88
189.82
190.77

End Date

09/03/2032

Balance

120,429.78
119,800.27
119,732.70
119,564.29
119,395.04
119,224 95
119,054.00
118,882.20
118,709.54
118,536.02

118,361.63
118,186.37
118,010.23
117,833.21
117,655.31
117,476.52
117,296.83
117,116.24
116,934.75
116,752.35
116,569.04
116,384.82

116,199.67
116,013.60
115,826.60
115,638.66
115,449.78
115,259.96
115,069.19
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04/27/2007 Page 2

Date Payment Interest Principal Balance
29 08/03/2009 767.07 575.35 191.72 114,877.47
30 09/03/2009 767.07 574.39 192.68 114,684.79
31 10/03/2009 767.07 573.42 193.65 114,491.14
32 11/03/2009 767.07 572.46 194.61 114,296.53
33 12/03/2009 767.07 571.48 195.59 114,100.94
2009 Totals 9,204.84 6,920.96 2,283.88
34 01/03/2010 767.07 570.50 196.57 113,904.37
35 02/03/2010 767.07 569.52 197.55 113,706.82
36 03/03/2010 767.07 568.53 198.54 113,508.28
37 04/03/2010 767.07 567.54 1989.53 113,308.75
38 05/03/2010 767.07 566.54 200.53 113,108.22
39 06/03/2010 767.07 565.54 201.53 112,906.69
40 07/03/2010 767.07 564.53 202.54 112,704.15
41 08/03/2010 767.07 563.52 203.55 112,500.60
42 09/03/2010 767.07 562.50 204.57 112,296.03
43 10/03/2010 767.07 561.48 205.59 112,080.44
44 11/03/2010 767.07 560.45 206.62 111,883.82
45 12/03/2010 767.07 559.42 207.65 111,676.17
2010 Totals 9,204.84 6,780.07 2,424.77
46 01/03/2011 767.07 558.38 208.69 111,467.48
47 02/03/2011 767.07 557.34 209.73 111,257.75
48 03/03/2011 767.07 556.29 210.78 111,046.97
49 04/03/2011 767.07 555.23 211.84 110,835.13
50 05/03/2011 767.07 554.18 212.89 110,622.24
51 06/03/2011 767.07 5563.11 213.96 110,408.28
52 07/03/2011 767.07 552.04 215.03 110,183.25
53 08/03/2011 767.07 550.97 216.10 109,977.15
54 09/03/2011 767.07 549.89 217.18 109,759.97
55 10/03/2011 787.07 548.80 218.27 109,541.70
56 11/03/2011 767.07 547.71 219.36 109,322.34
57 12/03/2011 787.07 546.61 220.46 109,101.88
2011 Totals 9,204.84 6,630.55 2,574.29
58 01/03/2012 767.07 545.51 221.56 108,880.32
59 02/03/2012 767.07 544.40 222.67 108,657.65
60 03/03/2012 767.07 543.29 223.78 108,433.87
61 04/03/2012 767.07 542.17 224.90 108,208.97
62 05/03/2012 767.07 541.04 226.03 107,982.94
63 06/03/2012 767.07 539.91 227.16 107,755.78
64 07/03/2012 767.07 538.78 228.29 107,527.49
65 08/03/2012 767.07 537.64 229.43 107,288.06
66 09/03/2012 767.07 536.49 230.58 107,067.48
67 10/03/2012 767.07 535.34 231.73 106,835.75
68 11/03/2012 787.07 534.18 232.89 106,602.86
69 12/03/2012 767.07 533.01 234.06 106,368.80

2012 Totals 9,204.84 6,471.76 2,733.08
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Date Payment Interest Principal Balance
70 01/03/2013 767.07 531.84 235.23 106,133.57
71 02/03/2013 767.07 530.67 236.40 105,897.17
72 03/03/2013 767.07 520.49 237.58 105,659.59
73 04/03/2013 767.07 528.30 238.77 105,420.82
74 05/03/2013 767.07 527.10 239.97 105,180.85
75 06/03/12013 767.07 525.90 24117 104,939.68
76 07/03/2013 787.07 524.70 242.37 104,697.31
77 08/03/2013 767.07 523.49 243.58 104,453.73
78 09/03/2013 767.07 522.27 244.80 104,208.93
79 10/03/2013 767.07 521.04 246.03 103,962.90
80 11/03/2013 767.07 519.81 247.26 103,715.64
81 12/03/2013 767.07 518.58 248.49 103,467.15
2013 Totals 9,204.84 6,303.19 2,901.65
82 01/03/2014 767.07 517.34 249.73 103,217.42
83 02/03/2014 767.07 516.09 250.98 102,966.44
84 03/03/2014 767.07 514.83 252.24 102,714.20
85 04/03/2014 767.07 §13.57 253.50 102,460.70
86 05/03/2014 767.07 512.30 254.77 102,205.93
87 06/03/2014 787.07 511.03 256.04 101,949.89
88 07/03/2014 767.07 509.75 257.32 101,692.57
89 08/03/2014 767.07 508.46 258.61 101,433.96
90 09/03/2014 767.07 507.17 259.90 101,174.06
91 10/03/2014 767.07 505.87 261.20 100,912.86
92 11/03/2014 767.07 504.56 262.51 100,650.35
93 12/03/2014 767.07 503.25 263.82 100,386.53
2014 Totals 9,204.84 6,124.22 3,080.62
94 01/03/2015 767.07 501.93 265.14 100,121.39
95 02/03/2015 767.07 500.61 266.46 99,854.93
96 03/03/2015 787.07 499.27 267.80 99,587.13
97 04/03/2015 767.07 497.94 269.13 99,318.00
98 05/03/2015 787.07 496.59 270.48 99,047.52
99 06/03/2015 767.07 495.24 271.83 98,775.69
100 Q7/03/2015 767.07 493.88 273.19 98,502.50
101 08/03/2015 767.07 492.51 274.56 98,227.94
102 09/03/2015 767.07 491.14 275.93 97,952.01
103 10/03/2015 767.07 489.76 277.31 97,674.70
104 11/03/2015 767.07 488.37 278.70 97,396.00
105 12/03/2015 767.07 486.98 280.09 97,115.91
2015 Totals 9,204.84 5,934.22 3,270.62
106 01/03/2016 767.07 485.58 281.49 96,834.42
107 02/03/2016 767.07 484.17 282.90 96,551.52
108 03/03/2016 767.07 482.76 284.31 96,267.21
109 04/03/2016 787.07 481.34 285.73 95,981.48
110 05/03/2016 767.07 479.91 287.16 95,694.32
111 06/03/2016 787.07 478.47 288.60 95,405.72
112 07/03/2016 767.07 477.03 290.04 95,115.68
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Date Payment Interest Principal Balance
113 08/03/2016 767.07 475.58 291.49 94,824.19
114 09/03/2016 767.07 474.12 292.95 94,531.24
115 10/03/2016 767.07 472.66 204.41 94,236.83
116 11/03/2016 767.07 471.18 295.89 93,940.94
117 12/03/2016 767.07 469.70 297.37 93,643.57
2016 Totals 9,204.84 5,732.50 3,472.34
118 01/03/2017 767.07 468.22 298.85 93,344.72
119 02/03/2017 767.07 466.72 300.35 93,044.37
120 03/03/2017 767.07 465.22 301.85 92,742.52
121 04/03/2017 767.07 463.71 303.36 92,439.16
122 05/03/2017 767.07 462.20 304.87 92,134.29
123 06/03/2017 767.07 460.67 306.40 91,827.89
124 Q7/03/2017 767.07 459.14 307.93 91,519.96
125 08/03/2017 767.07 457.60 309.47 91,210.49
126 09/03/2017 767.07 456.05 311.02 90,899.47
127 10/03/2017 767.07 454.50 312.57 90,586.90
128 11/03/2017 767.07 452.93 314.14 90,272.76
129 12/03/2017 767.07 451.36 315.71 89,957.05
2017 Totals 9,204.84 5,618.32 3,686.52
130 01/03/2018 767.07 449.79 317.28 89,639.77
131 02/03/2018 767.07 448.20 318.87 89,320.90
132 03/03/2018 767.07 446.60 320.47 89,000.43
133 04/03/2018 767.07 445.00 322.07 88,678.36
134 05/03/2018 767.07 443.39 323.68 88,354.68
135 06/03/2018 767.07 441.77 325.30 88,029.38
136 07/03/2018 767.07 440.15 326.92 87,702.46
137 08/03/2018 767.07 438.51 328.56 87,373.90
138 09/03/2018 767.07 436.87 330.20 87,043.70
139 10/03/2018 787.07 435.22 331.85 86,711.85
140 11/03/2018 767.07 433.56 333.51 86,378.34
141 12/03/2018 787.07 431.89 335.18 86,043.16
2018 Totals 9,204.84 5,290.95 3,913.89
142 01/03/2019 767.07 430.22 336.85 85,706.31
143 02/03/2019 767.07 428.53 338.54 85,367.77
144 03/03/2019 767.07 426.84 340.23 85,027.54
145 04/03/2019 767.07 425.14 341.93 84,685.61
146 05/03/2019 767.07 423.43 343.64 84,341.97
147 06/03/2019 767.07 421.71 345.36 83,996.61
148 07/03/2019 767.07 419.98 347.09 83,649.52
149 08/03/2019 767.07 418.25 348.82 83,300.70
150 09/03/2019 767.07 416.50 350.57 82,950.13
151 10/03/2019 767.07 414.75 352.32 82,597.81
162 11/03/2019 787.07 412.99 354.08 82,243.73
1563 12/03/2019 767.07 411.22 355.85 81,887.88
2019 Totals 9,204.84 5,049.56 4,155.28
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154 01/03/2020 767.07 409.44 357.63 81,530.25
165 02/03/2020 767.07 407.65 359.42 81,170.83
156 03/03/2020 767.07 405.85 361.22 80,800.61
157 04/03/2020 767.07 404.05 363.02 80,446.59
168 05/03/2020 767.07 402.23 364.84 80,081.75
159 06/03/2020 767.07 400.41 366.66 79,715.09
160 07/03/2020 787.07 398.58 368.49 79,346.60
161 08/03/2020 767.07 396.73 370.34 78,976.26
162 09/03/2020 767.07 394.88 372,19 78,604.07
163 10/03/2020 767.07 393.02 374.05 78,230.02
164 11/03/2020 767.07 391.15 375.92 77,854.10
165 12/03/2020 767.07 389.27 377.80 77,476.30
2020 Totals 9,204.84 4,793.26 4,411.58
166 01/03/2021 767.07 387.38 379.69 77,096.61
167 02/03/2021 767.07 385.48 381.59 76,715.02
168 03/03/2021 767.07 383.58 383.49 76,331.53
169 04/03/2021 767.07 381.66 385.41 75,946.12
170 05/03/2021 767.07 379.73 387.34 75,558.78
171 06/03/2021 787.07 377.79 389.28 75,169.50
172 07/03/2021 767.07 375.85 391.22 74,778.28
173 08/03/2021 767.07 373.89 393.18 74,385.10
174 09/03/2021 767.07 371.93 395.14 73,989.96
175 10/03/2021 767.07 369.95 397.12 73,592.84
176 11/03/2021 767.07 367.96 399.11 73,193.73
177 12/03/2021 767.07 365.97 401.10 72,792.63
2021 Totals 9,204.84 4,5621.17 4,683.67
178 01/03/2022 767.07 363.96 403.11 72,389.52
179 02/03/2022 767.07 361.95 405.12 71,984.40
180 03/03/2022 787.07 359.92 407.15 71,577.25
181 04/03/2022 767.07 357.89 409.18 71,168.07
182 05/03/2022 787.07 355.84 411.23 70,756.84
183 06/03/2022 767.07 353.78 413.29 70,343.55
184 07/03/2022 767.07 351.72 415,35 69,928.20
185 08/03/2022 767.07 349.64 417.43 69,510.77
186 09/03/2022 767.07 347.55 419.52 69,091.25
187 10/03/2022 767.07 345.46 421.61 68,669.64
188 11/03/2022 767.07 343.35 423.72 68,245.92
189 12/03/2022 767.07 341.23 425.84 67,820.08
2022 Totals 9,204.84 4,232.29 4,972.55
190 01/03/2023 767.07 339.10 427.97 67,392.11
191 02/03/2023 767.07 336.96 430.11 66,962.00
192 03/03/2023 767.07 334.81 432.26 66,520.74
193 04/03/2023 787.07 332.65 434.42 66,095.32
194 05/03/2023 767.07 330.48 436.59 65,658.73
195 06/03/2023 787.07 328.29 438.78 65,219.95
186 07/03/2023 767.07 326.10 440.97 64,778.98
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197 08/03/2023 767.07 323.89 443.18 64,335.80
198 09/03/2023 767.07 321.68 445.39 63,890.41
199 10/03/2023 767.07 319.45 447.62 63,442.79
200 11/03/2023 767.07 317.21 449.86 62,992.93
201 12/03/2023 767.07 314.96 452,11 62,540.82
2023 Totals 9,204.84 3,925.58 5,279.26
202 01/03/2024 767.07 312.70 454.37 62,086.45
203 02/03/2024 767.07 310.43 456.64 61,620.81
204 03/03/2024 767.07 308.15 458.92 61,170.89
205 04/03/2024 767.07 305.85 461.22 60,709.67
206 05/03/2024 767.07 303.55 463.52 60,246.15
207 06/03/2024 767.07 301.23 465.84 59,780.31
208 07/03/2024 767.07 298.90 468.17 59,312.14
209 08/03/2024 767.07 296.56 470.51 58,841.63
210 09/03/2024 767.07 294.21 472.86 58,368.77
211 10/03/2024 767.07 291.84 475.23 57,893.54
212 11/03/2024 767.07 289.47 477.60 57,415.94
213 12/03/2024 767.07 287.08 479.99 56,935.95
2024 Totals 9,204.84 3,699.97 5,604.87
214 01/03/2025 767.07 284.68 482.39 56,453.56
215 02/03/2025 767.07 282.27 484.80 55,968.76
216 03/03/2025 767.07 279.84 487.23 55,481.53
217 04/03/2025 767.07 277.41 489.66 54,991.87
218 05/03/2025 767.07 274.96 492.11 54,499.76
219 06/03/2025 767.07 272.50 494.57 54,005.19
220 07/03/2025 767.07 270.03 497.04 53,508.15
221 08/03/2025 767.07 267.54 499.53 53,008.62
222 09/03/2025 767.07 265.04 502.03 62,506.59
223 10/03/2025 787.07 262.53 504.54 52,002.05
224 11/03/2025 767.07 260.01 507.06 51,494.99
225 12/03/2025 787.07 257.47 509.60 50,985.39
2025 Totals 9,204.84 3,254.28 5,950.56
226 01/03/2026 767.07 254.93 512.14 50,473.25
227 02/03/2026 767.07 252.37 514.70 49,958.55
228 03/03/2026 767.07 249.79 517.28 49,441.27
229 04/03/2026 767.07 247.21 519.86 48,921.41
230 05/03/2026 767.07 24461 522.46 48,398.95
231 06/03/2026 767.07 241.99 525.08 47,873.87
232 07/03/2026 767.07 239.37 527.70 47,346.17
233 08/03/2026 767.07 236.73 530.34 46,815.83
234 (09/03/2026 767.07 234.08 532.99 46,282.84
235 10/03/2026 767.07 231.41 535.66 45,747.18
236 11/03/2026 787.07 228.74 538.33 45,208.85
237 12/03/2026 767.07 226.04 541.03 44,667.82
2026 Totals 9,204.84 2,887.27 6,317.57
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238 01/03/2027 767.07 223.34 543.73 44,124.09
239 02/03/2027 767.07 220.62 546.45 43,577.64
240 03/03/2027 767.07 217.89 549.18 43,028.46
241 04/03/2027 767.07 215.14 551.93 42,476.53
242 05/03/2027 767.07 212.38 554.69 41,921.84
243 06/03/2027 767.07 209.61 557.46 41,364.38
244 07/03/2027 787.07 208.82 560.25 40,804.13
245 08/03/2027 767.07 204.02 563.056 40,241.08
246 09/03/2027 767.07 201.21 565.86 39,675.22
247 10/03/2027 767.07 198.38 568.69 39,106.53
248 11/03/2027 767.07 195.53 571.54 38,534.99
249 12/03/2027 767.07 192.67 574.40 37,960.59
2027 Totals 9,204.84 2,497.61 6,707.23
250 01/03/2028 767.07 189.80 577.27 37,383.32
251 02/03/2028 767.07 186.92 580.15 36,803.17
252 03/03/2028 767.07 184.02 583.05 36,220.12
253 04/03/2028 767.07 181.10 585.97 35,634.15
254 05/03/2028 767.07 178.17 588.90 35,045.25
255 06/03/2028 787.07 175.23 591.84 34,453.41
256 07/03/2028 767.07 172.27 594.80 33,858.61
257 08/03/2028 767.07 169.29 597.78 33,260.83
258 09/03/2028 767.07 166.30 600.77 32,660.06
259 10/03/2028 767.07 163.30 603.77 32,056.29
260 11/03/2028 767.07 160.28 606.79 31,449.50
261 12/03/2028 767.07 157.25 609.82 30,839.68
2028 Totals 9,204.84 2,083.93 7,120.91
262 01/03/2029 767.07 154.20 612.87 30,226.81
263 02/03/2029 767.07 1561.13 615.94 29,610.87
264 03/03/2029 787.07 148.05 619.02 28,991.85
265 04/03/2029 767.07 144.96 62211 28,369.74
266 05/03/2029 787.07 141.85 625.22 27,744.52
267 06/03/2029 767.07 138.72 628.35 27,116.17
268 07/03/2029 767.07 135.58 831.49 26,484.68
269 08/03/2029 767.07 132.42 634.65 25,850.03
270 09/03/2029 767.07 129.25 637.82 25212.21
271 10/03/2029 767.07 126.06 641.01 24,571.20
272 11/03/2029 767.07 122.86 644.21 23,926.99
273 12/03/2029 767.07 119.63 647.44 23,279.55
2029 Totals 9,204.84 1,644.71 7,560.13
274 01/03/2030 767.07 116.40 650.67 22,628.88
275 02/03/2030 767.07 113.14 653.93 21,974.95
276 03/03/2030 767.07 100.87 657.20 21,317.75
277 04/03/2030 787.07 108.59 660.48 20,857.27
278 05/03/2030 767.07 103.29 663.78 19,903.49
279 06/03/2030 787.07 99.97 667.10 19,326.39
280 07/03/2030 767.07 96.63 670.44 18,655.95
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281 08/03/2030 767.07 93.28 673.79 17,082.16
282 09/03/2030 767.07 89.91 677.16 17,305.00
283 10/03/2030 767.07 86.53 680.54 16,624.46
284 11/03/2030 767.07 83.12 683.95 15,940.51
285 12/03/2030 767.07 79.70 687.37 15,253.14
2030 Totals 9,204.84 1,178.43 8,026.41
286 01/03/2031 767.07 76.27 690.80 14,562.34
287 02/03/2031 767.07 72.81 694.26 13,868.08
288 03/03/2031 767.07 69.34 697.73 13,170.35
289 04/03/2031 767.07 65.85 701.22 12,469.13
290 05/03/2031 767.07 62.35 704.72 11,764.41
291 06/03/2031 767.07 58.82 708.25 11,056.16
292 07/03/2031 767.07 55.28 711.79 10,344.37
293 08/03/2031 767.07 51.72 715.35 9,629.02
294 (09/03/2031 767.07 48.15 718.92 8910.10
295 10/03/2031 767.07 44.55 722.52 8,187.58
296 11/03/2031 767.07 40.94 726.13 7.461.45
297 12/03/2031 767.07 37.31 729.76 6,731.69
2031 Totals 9,204.84 683.39 8,621.45
298 01/03/2032 767.07 33.66 733.41 5,908.28
299 02/03/2032 767.07 29.99 737.08 5,261.20
300 03/03/2032 767.07 26.31 740.76 4,520.44
301 04/03/2032 767.07 22.60 744.47 3,775.97
302 05/03/2032 767.07 18.88 748.19 3,027.78
303 06/03/2032 767.07 16.14 751.93 2,275.85
304 07/03/2032 767.07 11.38 755.69 1,520.16
305 08/03/2032 767.07 7.60 759.47 760.69
306 09/03/2032 767.07 6.38 760.69 0.00
2032 Totals 6,903.63 171.94 6,731.69

Grand Totals 234,723.42 114,293.64 120,429.78
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Compound Period .....: Monthly

Nominal Annual Rate . : 6.000 %
Effective Annual Rate : 6.168 %

Periodic Rate . 0.5000 %
Dalily Rate ... 0.01644 %
CASH FLOW DATA
Event Start Date Amount  Number Period End Date
1 Loan 01/22/2007 14,789.03 1
2 Payment 02/22/2007 285.91 60 Monthly 01/22/2012

AMORTIZATION SCHEDULE - Normal Amortization

Date Payment Interest Principal Balance
Loan 01/22/2007 14,789.03
1 02/22/2007 285.91 73.95 211.96 14,577.07
2 03/22/2007 285.91 72.89 213.02 14,364.05
3 04/22/2007 285.91 71.82 214.09 14,149.96
4 05/22/2007 285.91 70.75 215.16 13,934.80
5 06/22/2007 285.91 69.67 216.24 13,718.56
6 07/22/2007 285.91 68.59 217,32 13,501.24
7 08/22/2007 285.91 67.51 218.40 13,282.84
8 09/22/2007 285.91 66.41 219.50 13,063.34
9 10/22/2007 285.91 65.32 220.59 12,842.75
10 11/22/2007 285.91 64.21 221.70 12,621.05
11 12/22/2007 285.91 63.11 222.80 12,398.25
2007 Totals 3,145.01 754.23 2,390.78
12 01/22/2008 285.91 61.99 223.92 12,174.33
13 02/22/2008 285.91 60.87 225.04 11,949.29
14 03/22/2008 285.91 59.75 226.16 11,723.13
15 04/22/2008 285.91 58.62 227.29 11,495.84
16 05/22/2008 285.91 57.48 228.43 11,267.41
17 08/22/2008 285.91 56.34 229.57 11,037.84
18 07/22/2008 285.91 55.19 230.72 10,807.12
19 08/22/2008 285.91 54.04 231.87 10,575.25
20 09/22/2008 285.91 52.88 233.03 10,342.22
21 10/22/2008 285.91 51.71 234.20 10,108.02
22 11/22/2008 285.91 50.54 235.37 9,872.65
23 12/22/2008 285.91 49.36 236.55 9,636.10
2008 Totals 3,430.92 668.77 2,762.15
24 01/22/12009 285.91 48.18 237.73 9,398.37
25 02/22/2009 285.91 46.99 238.92 9,159.45
26 03/22/2009 285.91 45.80 240.11 8,919.34
27 04/22/2009 285.91 44.60 241.31 8,678.03

28 05/22/2009 285.91 43.39 242.52 8,435.51
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29 06/22/2009 285.91 42.18 243.73 8191.78
30 07/22/2009 285.91 40.96 244.95 7,946.83
31 08/22/2009 285.91 39.73 246.18 7,700.65
32 09/22/2009 285.91 38.50 247.41 7,453.24
33 10/22/2009 285.91 37.27 248.64 7,204.60
34 1172212009 285.91 36.02 249.89 6,954.71
35 12/22/2009 285.91 34.77 251.14 6,703.57
2009 Totals 3,430.92 498.39 2,932.53
36 01/22/2010 285.91 33.52 252.39 6,451.18
37 02/22/2010 285.91 32.26 253.65 6,197.53
38 03/22/2010 285.91 30.99 254.92 5,942 61
39 04/22/2010 285.91 29.71 256.20 5,686.41
40 05/22/2010 285.91 28.43 257.48 5,428.93
41 06/22/2010 285.91 27.14 258.77 5,170.16
42 07/22/2010 285.91 25.85 260.06 4,910.10
43 08/22/2010 285.91 24.55 261.36 4,648.74
44 09/22/2010 285.91 23.24 262.67 4,386.07
45 10/22/2010 285.91 21.93 263.98 4.122.09
46 11/22/2010 285.91 20.61 265.30 3,856.79
47 12/22/2010 285.91 19.28 266.63 3,590.16
2010 Totals 3,430.92 317.51 3,113.41
48 01/22/2011 285.91 17.95 267.96 3,322.20
49 02/22/2011 285.91 16.61 269.30 3,052.90
50 03/22/2011 285.91 15.26 270.65 2,782.25
51 04/22/2011 285.91 13.91 272.00 2,510.25
52 05/22/2011 285.91 12.55 273.36 2,236.89
53 06/22/2011 285.91 11.18 274.73 1,962.16
54 07/22/2011 285.91 9.81 276.10 1,686.06
55 08/22/2011 285.91 8.43 277.48 1,408.58
56 09/22/2011 285.91 7.04 278.87 1,129.71
57 10/22/2011 285.91 565 280.26 849.45
58 11/22/2011 285.91 4.25 281.66 567.79
59 12/22/2011 285.91 2.84 283.07 28472
2011 Totals 3,430.92 125.48 3,305.44
60 01/22/2012 285.91 1.19 284.72 0.00
2012 Totals 285.91 1.19 284.72
Grand Totals 17,154.60 2,365.57 14,789.03
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Last interest amount decreased by 0.23 due to rounding.
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Nominal Annual Rate .... :

CASH FLOW DATA

Monthly
6.000 %
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Event . Amount Number Period End Date
1 Loan 01/22/2007 135,218.81 1
2 Payment 02/22/2007 810.71 360  Monthly  01/22/2037
AMORTIZATION SCHEDULE - U.S. Rule (no compounding). 360 Day Year
Date Payment Interest Principal Balance
Loan 01/22/2007 135,218.81
1 02/22/2007 810.71 676.09 134.62 135,084.19
2 038/22/2007 810.71 675.42 135.29 134,948.90
3 04/22/2007 810.71 674.74 135.97 134,812.93
4 05/22/2007 810.71 674.06 136.65 134,676.28
5 06/22/2007 810.71 673.38 137.33 134,538.95
6 07/22/2007 810.71 672.69 138.02 134,400.93
7 08/22/2007 810.71 672.00 138.71 134,262.22
8 09/22/2007 810.71 671.31 139.40 134,122.82
9 10/22/2007 810.71 670.61 140.10 133,982.72
10 11/22/2007 810.71 669.91 140.80 133,841.92
11 12/22/2007 810.71 669.21 141.50 133,700.42
2007 Totals 8,917.81 7,399.42 1,518.39
12 01/22/2008 810.71 668.50 142.21 133,558.21
13 02/22/2008 810.71 667.79 142.92 133,415.29
14 03/22/2008 810.71 667.08 143.63 133.271.66
15 04/22/2008 810.71 666.36 144.35 133,127.31
16 05/22/2008 810.71 665.64 145.07 132,982.24
17 06/22/2008 810.71 664.91 145.80 132,836.44
18 07/22/2008 810.71 864.18 146.53 132.689.91
19 08/22/2008 810.71 863.45 147.26 132,542.65
20 09/22/2008 810.71 862.71 148.00 132.394.65
21 10/22/2008 810.71 661.97 148.74 132,245.91
22 11/22/2008 810.71 661.23 149.48 132,096.43
23 12/22/2008 810.71 660.48 150.23 131.946.20
2008 Totals 9,728.52 797430 1.754.22
24 01/22/2009 810.71 659.73 150.98 131,795.22
25 02/22/2009 810.71 658.98 151.73 131,643.49
26 03/22/2009 810.71 658.22 152.49 131,491.00
27 04/22/2008 810.71 657.46 153.25 131,337.75
28 05/22/2009 810.71 656.69 154.02 131,183.73
29 06/22/2009 810.71 655.92 154.79 131,028.94
30 07/22/2009 810.71 655.14 155.57 130.873.37
31 08/22/2000 810.71 654.37 166.34 130,717.03
32 09/22/2009 810.71 653.59 157.12 130,559.91
33 10/22/2009 810.71 652.80 157.91 130,402.00
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34 11/22/2009 810.71 652.01 158.70 130,243.30
35 12/22/2009 810.71 651.22 159.49 130,083.81
2009 Totals 9.728.52 7.866.13 1.862.39
36 01/22/2010 810.71 650.42 160.29 129.923.52
37 02/22/2010 810.71 649.62 161.09 129,762.43
38 03/22/2010 810.71 648.81 161.90 129,600.53
39 04/22/2010 810.71 648.00 162.71 129,437.82
40 05/22/2010 810.71 647.18 163.52 129,274.30
41 06/22/2010 810.71 646.37 164.34 129,109.96
42 07/22/2010 810.71 645.55 165.16 128,944.80
43 08/22/2010 810.71 644.72 165.99 128,778.81
44 09/22/2010 810.71 643.89 166.82 128,611.99
45 101222010 810.71 643.06 167.65 128,444.34
46 11/22/2010 810.71 642.22 168.49 128,275.85
47 12/22/2010 810.71 641.38 169.33 128,106.52
2010 Totals 9.728.52 7.751.23 1,977.29
48 01/22/2011 810.71 640.53 170.18 127.936.34
49 02/22/2011 810.71 639.68 171.03 127.765.31
50 03/22/2011 810.71 638.83 171.88 127.593.43
51 04/22/2011 810.71 637.97 172.74 127.420.69
52 05/22/2011 810.71 637.10 173.61 127.247.08
53 06/22/2011 810.71 636.24 174.47 127.072.61
54 07/2212011 810.71 635.36 175.36 126.897.26
55 08/22/2011 810.71 634.49 176.22 126.721.04
56 09/22/2011 810.71 633.61 177.10 126.543.94
57 10/22/2011 810.71 632.72 177.99 126,365.95
58 11/22/2011 810.71 631.83 178.88 126,187.07
59 12/22/2011 810.71 630.94 179.77 126,007.30
2011 Totals 9.728.52 7.629.30 2,099.22
60 01/22/2012 810.71 630.04 180.67 125,826.63
61 02/22/2012 810.71 629.13 181.58 125,645.05
62 03/22/2012 810.71 628.23 182.48 125.462.57
63 04/22/2012 810.71 627.31 183.40 125.279.17
84 05/22/2012 810.71 626.40 184.31 125,094.86
65 06/22/2012 810.71 625.47 185.24 124.909.62
66 07/22/12012 810.71 624,55 186.16 124.723.46
67 08/22/2012 810.71 623.62 187.09 124.536.37
68 09/22/2012 810.71 622.68 188.03 124,348.34
69 10/22/2012 810.71 621.74 188.97 124,159.37
70 11/2212012 810.71 620.80 189.91 123,969.46
71 12/22/2012 810.71 619.85 190.86 123.778.60
2012 Totals 9,728.52 7.499.82 2,228.70
72 01/22/2013 810.71 618.89 191.82 123.586.78
73 02/22/2013 810.71 617.93 192.78 123,394.00
74 03/22/12013 810.71 616.97 193.74 123.200.26
75 04/22/12013 810.71 616.00 194.71 123,005.55
76 05/22/2013 810.71 615.03 195.68 122.809.87
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77 062212013 810.71 614.05 196.66 122,613.21
78 07/22/2013 810.71 613.07 197.64 122.415.57
79 08/22/2013 810.71 612.08 198.63 122.216.94
80 08/22/2013 810.71 611.08 199.63 122.017.31
81 10/22/2013 810.71 610.09 200.62 121,816.69
82 11/22/2013 810.71 609.08 201.63 121.615.06
83 12/22/2013 810.71 608.08 202.63 121.412.43
2013 Totals 9.,728.52 7.362.35 2,366.17
84 01/22/2014 810.71 607.06 203.65 121.208.78
85 0212212014 810.71 606.04 204.67 121,004.11
86 03/22/2014 810.71 805.02 205.69 120,798.42
87 04/22/2014 810.71 603.99 206.72 120,591.70
88 05/2212014 810.71 602.96 207.75 120,383.95
89 06/22/12014 810.71 601.92 208.79 120,175.16
80 07/22/2014 810.71 600.88 209.83 119,965.33
91 08/22/2014 810.71 599.83 210.88 119,754.45
92 09/22/2014 810.71 598.77 211.94 119.542.51
93 10/22/2014 810.71 597.71 213.00 119,329.51
94 11/22/2014 810.71 596.65 214.06 119.115.45
95 12/22/2014 810.71 595.58 215.13 118,900.32
2014 Totals 9,728.52 7.216.41 2,512.11
96 01/22/2015 810.71 594.50 216.21 118.684.11
97 02/22/2015 810.71 593.42 217.29 118,466.82
98 03/22/2015 810.71 592.33 218.38 118.248.44
99 04/22/2015 810.71 591.24 219.47 118,028.97
100 05/22/2015 810.71 590.14 220.57 117.808.40
101 06/22/2015 810.71 589.04 221.67 117.586.73
102 07/22/2015 810.71 587.93 222.78 117.363.95
103 08/22/2015 810.71 586.82 223.89 117.140.06
104 09/22/2015 810.71 585.70 225.01 116.915.05
105 10/22/2015 810.71 584.58 226.13 116,688.92
106 11/22/2015 810.71 583.44 227.27 116.461.65
107 12/22/2015 810.71 582.31 228.40 116,233.25
2015 Totals 9.728.52 7.061.45 2,667.07
108 01/22/2016 810.71 581.17 229.54 116,003.71
109 02/22/2016 810.71 580.02 230.69 115,773.02
110 03/22/2016 810.71 578.87 231.84 115,541.18
111 04/22/2016 810.71 577.71 233.00 115,308.18
112 05/22/2016 810.71 576.54 234.17 115.074.01
113 06/22/2018 810.71 575.37 235.34 114,838.67
114 07/22/2016 810.71 57419 236.52 114.602.15
115 08/22/2016 810.71 573.01 237.70 114.364.45
116 09/22/2016 810.71 571.82 238.89 114,125.56
117 10/22/2016 810.71 570.63 240.08 113.885.48
118 11/22/2016 810.71 569.43 241.28 113.644.20
119 12/22/2016 810.71 568.22 242.49 113,401.71
2016 Totals 9,728.52 6.896.98 2,831.54
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120 01/2212017 810.71 567.01 243.70 113,158.01
121 02/22/2017 810.71 565.79 244.92 112.913.09
122 03/22/2017 810.71 564.57 246.14 112,666.95
123 04/22/2017 810.71 563.33 247.38 112.419.57
124 05/22/2017 810.71 562.10 248.61 112.170.96
125 06/22/2017 810.71 560.85 249.86 111.921.10
126 07/22/2017 810.71 559.61 251.10 111.670.00
127 0812212017 810.71 558.35 252.36 111.417.64
128 09/22/2017 810.71 567.09 253.62 111,164.02
129 10/2212017 810.71 555.82 254.89 110.909.13
130 11/22/12017 810.71 554.55 266.16 110,652.97
131 1212212017 810.71 553.26 257.45 110,395.52
2017 Totals 9,728.52 6,722.33 3,006.19
132 01/22/2018 810.71 551.98 258.73 110,136.79
133 02/22/2018 810.71 550.68 260.03 109,876.76
134 03/22/2018 810.71 549.38 261.33 109.615.43
135 04/22/2018 810.71 548.08 26263 109,352.80
136 05/22/2018 810.71 546.76 263.95 109,088.85
137 06/22/2018 810.71 545.44 285.27 108,823.58
138 07/22/2018 810.71 544.12 266.59 108,556.99
139 08/22/2018 810.71 542.78 267.93 108,289.06
140 09/22/2018 810.71 541.45 269.26 108.019.80
141 10/22/2018 810.71 540.10 270.61 107.749.19
142 11/22/2018 810.71 538.75 271.96 107.477.23
143 121222018 810.71 537.39 273.32 107.203.91
2018 Totals 9,728.52 6,536.91 3,191.61
144 01/22/2019 810.71 536.02 274,69 106,929.22
145 02/222019 810.71 534.65 276.06 106,653.16
146 03/22/2019 810.71 533.27 277.44 106,376.72
147 04/22/2019 810.71 531.88 278.83 106,096.89
148 05/22/2019 810.71 530.48 280.23 105.816.66
149 06/22/2019 810.71 529.08 281.63 105.535.03
150 07/22/2019 810.71 527.68 283.03 105.252.00
151 08/22/2019 810.71 526.26 284.45 104,967.55
152 09/22/2019 810.71 524.84 285.87 104,681.68
153 10/22/2019 810.71 523.41 287.30 104,394.38
154 11/22/2018 810.71 521.97 288.74 104,105.64
155 12/22/2019 810.71 520.53 290.18 103.815.46
2018 Totals 9,728.52 6,340.07 3,388.45
156 01/22/2020 810.71 519.08 291.63 103,523.83
1587 02/22/2020 810.71 517.62 293.09 103,230.74
158 03/22/2020 810.71 516.15 294.56 102,936.18
159 04/22/2020 810.71 51468 296.03 102,640.15
160 05/22/2020 810.71 513.20 297.51 102.342.64
161 06/22/2020 810.71 511.71 299.00 102,043.64
162 07/22/2020 810.71 510.22 300.49 101.743.15
163 08/22/2020 810.71 508.72 301.99 101.441.16
164 09/22/2020 810.71 507.21 303.50 101,137.66
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165 10/22/2020 810.71 505.69 305.02 100,832.64
166 11/22/2020 810.71 504.16 306.55 100,526.09
167 12/22/2020 810.71 502.63 308.08 100.218.01
2020 Totals 9.728.52 6.131.07 3,697.45
168 01/22/2021 810.71 501.09 309.62 99,908.39
169 02/22/2021 810.71 499.54 311.17 99,507.22
170 03/22/2021 810.71 497.99 312.72 99,284.50
171 04/22/2021 810.71 496.42 314.29 98,970.21
172 05/22/2021 810.71 494.85 315.86 98,654.35
173 06/22/2021 810.71 493.27 317.44 98,336.91
174 07/22/2021 810.71 491.68 319.03 98.017.88
175 08/22i12021 810.71 490.09 320.62 97,697.26
176 09/22/2021 810.71 488.49 322.22 97,375.04
177 10/22/2021 810.71 486.88 323.83 97.051.21
178 11/22/2021 810.71 486.26 325.45 96,725.76
179 12/22/2021 810.71 483.63 327.08 96,398.68
2021 Totals 9,728.52 5.909.19 3,819.33
180 01/22/2022 810.71 481.99 328.72 96,069.96
181 02/22/2022 810.71 480.35 330.36 95,739.60
182 03/22/2022 810.71 478.70 332.01 95,407.59
183 04/22/2022 810.71 477.04 333.67 95,073.92
184 05/22/2022 810.71 475.37 335.34 94,738.58
185 06/22/2022 810.71 473.69 337.02 94,401.56
186 07/22/2022 810.71 472.01 338.70 94,062.86
187 08/22/2022 810.71 470.31 340,40 93,722.46
188 09/22/2022 810.71 468.61 342,10 93,380.36
189 10/22/2022 810.71 466.90 343.81 93,036.55
190 11/22/2022 810.71 465.18 345.53 92,691.02
191 12/22/2022 810.71 463.46 347.25 92,343.77
2022 Totals 9.728.52 5.673.61 4,054.91
192 01/22/2023 810.71 461.72 348.99 91,994.78
193 02/22/2023 810.71 459.97 350.74 91,644.04
194 03/22/2023 810.71 458.22 352.49 91,291.55
195 04/22/2023 810.71 456.46 354.25 90,937.30
196 05/22/2023 810.71 454,69 356.02 90,581.28
197 06/22/2023 810.71 452.91 357.80 90,223.48
198 07/22/2023 810.71 451.12 359.59 89,863.89
199 08/22/2023 810.71 449.32 361.39 89,502.50
200 09/22/2023 810.71 447.51 363.20 89,139.30
201 10/22/2023 810.71 445.70 365.01 88,774.29
202 11/22/2023 810.71 443.87 366.84 88,407.45
203 12/22/2023 810.71 442.04 368.67 88,038.78
2023 Totals 9,728.52 5,423.53 4,304.99
204 01/22/2024 810.71 440.19 370.52 87,668.26
205 02/22/2024 810.71 438.34 372.37 87,295.89
206 03/22/2024 810.71 436.48 374.23 86,921.66

207 04/22/2024 810.71 434.61 376.10 86,545.56
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208 05/22/2024 810.71 432.73 377.98 86,167.58
209 06/22/2024 810.71 430.84 379.87 85,787.71
210 07/22/2024 810.71 428.94 381.77 85.405.94
211 08/22/2024 810.71 427.03 383.68 85,022.26
212 09/222024 810.71 42511 385.60 84,636.66
213 10/22/2024 810.71 423.18 387.53 84,249.13
214 11/22/2024 810.71 421.25 389.46 83,859.67
215 12/22/2024 810.71 419.30 391.41 83,468.26
2024 Totals 9,728.52 5,158.00 4,570.52
216 01/22/2025 810.71 417.34 393.37 83,074.89
217 02/22/2025 810.71 416.37 395.34 82,679.55
218 03/22/2025 810.71 413.40 397.31 82,282.24
219 04/22/2025 810.71 411.41 399.30 81.882.94
220 05/22/2025 810.71 409.41 401.30 81.481.64
221 06/22/2025 810.71 407.41 403.30 81,078.34
222 07/22/2025 810.71 405.39 405.32 80,673.02
223 08/22/2025 810.71 403.37 407.34 80.265.68
224 09/22/2025 810.71 401.33 409.38 79,856.30
225 10/22/2025 810.71 399.28 41143 79,444 .87
226 11/22/2025 810.71 397.22 413.49 79.031.38
227 12/22/2025 810.71 395.16 415.55 78,615.83
2025 Totals 9,728.52 4,876.09 4,852.43
228 01/22/2026 810.71 393.08 417.63 78.198.20
229 02/22/2026 810.71 390.99 419.72 77.778.48
230 03/2212026 810.71 388.89 421.82 77,356.66
231 04/22/2026 810.71 386.78 423.93 76,932.73
232 05/22/2026 810.71 384.66 426.05 76,506.68
233 06/22/2026 810.71 382.53 428.18 76,078.50
234 07/22/2026 810.71 380.39 430.32 75.648.18
235 08/22/2026 810.71 378.24 432.47 76.216.71
236 09/22/2026 810.71 376.08 43463 74.781.08
237 10/22/2026 810.71 373.91 436.80 74.344.28
238 11/22/2026 810.71 371.72 438.99 73,905.29
239 12/22/2026 810.71 369.53 441.18 73.464.11
2026 Totals 9,728.52 4,576.80 5,151.72
240 01/22/2027 810.71 367.32 443.39 73,020.72
241 02/22/2027 810.71 365.10 445.61 72,575.11
242 03/22/2027 810.71 362.88 447.83 72,127.28
243 04/22/2027 810.71 360.64 450.07 71,677.21
244 05/22/2027 810.71 358.39 452.32 71.224.89
245 06/22/2027 810.71 356.12 454.59 70.770.30
248 07/22/2027 810.71 353.85 456.86 70.313.44
247 08/2212027 810.71 351.57 459.14 69,854.30
248 09/22/2027 810.71 349.27 461.44 69,392.86
249 10/2212027 810.71 346.96 463.75 68.929.11
250 11/2212027 810.71 344.65 466.06 £68.463.05
251 12/22/2027 810.71 342.32 468.39 67.994.66
2027 Totals 9,728.52 4,259.07 5,469.45



254

04/26/2007 3:15:47 PM Page 7

Date Payment Interest Principal Balance
252 01/22/2028 810.71 339.97 470.74 67,523.92
253 02/22/2028 810.71 337.62 473.09 67,050.83
254 03/2212028 810.71 335.25 475.46 66,575.37
255 04/2212028 810.71 332.88 477.83 66,097.54
256 05/22/2028 810.71 330.49 480.22 65,617.32
257 06/22/2028 810.71 328.09 482.62 65,134.70
258 07/22/2028 810.71 325.67 485.04 64,649.66
259 08/22/2028 810.71 32325 487.46 64,162.20
260 09/22/2028 810.71 320.81 489.90 63,672.30
261 10/22/2028 810.71 318.368 492.35 63,179.95
262 11/22/2028 810.71 315.90 494.81 62,685.14
263 12/22/2028 810.71 313.43 497.28 62,187.86
2028 Totals 9,728.52 3921.72 5,806.80
264 01/2212029 810.71 310.94 499.77 61,688.09
265 02/22/2029 810.71 308.44 502.27 61,185.82
266 03/22/2029 810.71 305.93 504.78 60,681.04
267 04/22/2029 810.71 303.41 507.30 60,173.74
268 05/22/2029 810.71 300.87 509.84 59,663.90
269 06/22/2029 810.71 298.32 512.38 59,151.51
270 07/22/2029 810.71 295.76 514.95 58,636.56
271 08/22/2029 810.71 293.18 517.53 58,118.03
272 09/22/2029 810.71 290.60 520.11 57,598.92
273 10/22/2029 810.71 287.99 522.72 57,076.20
274 11/22/2029 810.71 285.38 525.33 56,550.87
275 12/22/2029 810.71 282.75 527.96 56,022.91
2029 Totals 9,728.52 3.563.57 6,164.95
276 01/22/2030 810.71 280.11 530.60 §5,492.31
277 02/22/2030 810.71 277.46 533.25 54,959.06
278 03/2212030 810.71 274.80 535.91 54,423.15
279 04/22/2030 810.71 27212 538.59 53,884.56
280 05/22/2030 810.71 269.42 §41.29 53,343.27
281 06/22/2030 810.71 266.72 543.99 52,799.28
282 07/22/2030 810.71 264.00 546.71 52,252.57
283 08/22/2030 810.71 261.26 549.45 51,703.12
284 09/22/2030 810.71 258.52 552,19 51,150.93
285 10/22/2030 810.71 255.75 554.96 50,595.97
286 11/22/2030 810.71 252.98 557.73 50,038.24
287 12/22/2030 810.71 250.19 560.52 49,477.72
2030 Totals 9.728.52 3.183.33 6,545.19
288 01/22/2031 810.71 247.39 563.32 48,914.40
289 02/22/2031 810.71 244.57 566.14 48,348.26
290 03/22/2031 810.71 241.74 568.97 47,779.29
281 04/22/2031 810.71 238.90 571.81 47,207.48
292 05/22/2031 810.71 236.04 574.67 46,632.81
293 06/22/2031 810.71 233.16 577.55 46,055.26
294 07/22/2031 810.71 230.28 580.43 45,474.83
295 08/22/2031 810.71 227.37 583.34 44,891.49
296 09/22/2031 810.71 22446 586.25 44,305.24
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297 10/22/2031 810.71 221.53 589.18 43,716.06
298 11/22/12031 810.71 218.58 592.13 43,123.93
299 12/22/2031 810.71 215.62 595.09 42,528.84
2031 Totals 9.728.52 2,779.64 6,948.88
300 01/22/2032 810.71 212.64 598.07 41,930.77
301 02/22{2032 810.71 209.65 601.06 41,329.71
302 03/22/2032 810.71 206.65 604.06 40,725.65
303 04/22/2032 810.71 203.63 607.08 40,118.57
304 05/22/2032 810.71 200.59 610.12 38,508.45
305 06/22/2032 810.71 197.54 613.17 38,895.28
306 07/22/2032 810.71 194.48 616.23 38,279.05
307 08/22/2032 810.71 191.40 619.31 37,659.74
308 09/22/2032 810.71 188.30 622.41 37,037.33
309 10/22/2032 810.71 185.19 625.52 36.411.81
310 11/22/2032 810.71 182.06 628.65 35.783.16
311 12/22/2032 810.71 178.92 631.79 35,151.37
2032 Totals 9,728.62 2,351.05 7,377.47
312 01/22/2033 810.71 175.76 634.95 34,516.42
313 02/22/2033 810.71 172.58 638.13 33,878.29
314 03/22/2033 810.71 169.39 641.32 33,236.97
315 04/22/2033 810.71 166.18 644.53 32,502.44
316 056/22/2033 810.71 162.96 647.75 31,944.69
317 06/22/2033 810.71 169.72 650.99 31,293.70
318 07/22/2033 810.71 156.47 654.24 30,639.46
319 08/22/2033 810.71 153.20 657.51 29,981.95
320 09/22/2033 810.71 148.91 660.80 29,321.15
321 10/22/2033 810.71 146.61 664.10 28,657.05
322 11/22/2033 810.71 143.29 667.42 27,989.63
323 12/22/2033 810.71 139.95 670.76 27,318.87
2033 Totals 9,728.62 1.896.02 7.832.50
324 01/22/2034 810.71 136.59 674.12 26,644.75
325 02/22/2034 810.71 133.22 677.48 25,967.26
326 03/22/2034 810.71 129.84 680.87 25,286.39
327 04/22/2034 810.71 126.43 684.28 24,602.11
328 05/22/2034 810.71 123.01 687.70 23,914.41
329 06/22/2034 810.71 119.57 691.14 23,223.27
330 07/22/2034 810.71 116.12 694,59 22,528.68
331 08/22/2034 810.71 112.64 698.07 21,830.61
332 09/22/2034 810.71 109.15 701.56 21,129.06
333 10/22/2034 810.71 105.65 705.06 20,423.99
334 11/22/2034 810.71 102.12 708.59 19,715.40
335 12/22/2034 810.71 98.58 71213 19.003.27
2034 Totals 9.728.52 1.412.92 8,315.60
336 01/22/2035 810.71 95.02 715.68 18,287.58
337 02/22/2035 810.71 91.44 719.27 17.568.31
338 03/22/2035 810.71 87.84 722.87 16,845.44
339 04/22/2035 810.71 84.23 726.48 16,118.86
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340 05/22/2035 810.71 80.59 730.12 15,388.84
341 06/22/2035 810.71 76.94 733.77 14,655.07
342 07/22/2035 810.71 73.28 737.43 13.917.64
343 08/22/2035 810.71 69.59 741.12 13,176.52
344 09/22/2035 810.71 65.88 744.83 12,431.69
345 10/22/2035 810.71 62.16 748.55 11,683.14
346 11/22/2035 810.71 58.42 752.28 10.930.85
347 12/22/2035 810.71 54.65 756.06 10,174.79
2035 Totals 9,728.52 900.04 8,828.48
348 01/22/2036 810.71 50.87 759.84 9,414.95
349 02/22/2036 810.71 47.07 763.64 8,651.31
350 03/22/2036 810.71 43.26 767.45 7,883.86
351 04/22/2036 810.71 39.42 771.29 7,112.57
352 05/22/2036 810.71 35.56 775.15 6,337.42
353 06/22/2036 810.71 31.89 779.02 5,558.40
354 07/22/2036 810.71 27.79 782.92 4.775.48
355 08/22/2036 810.71 23.88 786.83 3,988.65
356 09/22/2036 810.71 18.94 790.77 3.197.88
357 10/22/2036 810.71 15.99 794.72 2.403.18
358 11/22/2036 810.71 12.02 798.68 1,604.47
359 12/22{2036 810.71 8.02 802.69 801.78
2036 Totals 9,728.52 355.51 9,373.01
360 01/22/2037 810.71 8.93 801.78 0.00
2037 Totals 810.71 8.93 801.78
Grand Totals 291,855.60 156.636.79 135,218.81
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Last interest amount increased by 4.92 due to rounding.



258

04/26/2007 3:15:48 PM Page 11

ANNUAL FINANCE Amount Financed Total of Payments

E§$2ENTAGE CHARGE The amount of credit The amount you will
The dollar amount the provided to you or on have paid after you have

The cost of your credit credit will cost you. your behalf. made all payments as

as a yearly rate. scheduled.

6.000 % $ 156,636.79 $135,218.81 $ 291,855.60
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PREPARED STATEMENT OF DAVID C. JONES, PRESIDENT, ASSOCIATION OF
INDEPENDENT CONSUMER CREDIT COUNSELING AGENCIES

SUBMISSION OF DAVID C. JONES
PRESIDENT, ASSOCIATION OF INDEPENDENT CONSUMER CREDIT
COUNSELING AGENCIES
To The
HOUSE JUDICIARY COMMITTEE
SUBCOMMITTEE ON ADMINISTRATIVE AND COMMERCIAL LAW
Hearing On The
Second Anniversary of the Enactment of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005: Are Consumers Really Being Protected Under the
Act?
May 1, 2007

Chairwoman Sanchez and members of the Subcommittee, the Association of Independent
Consumer Credit Counseling Agencies (AICCCA) appreciates the opportunity to address
the current issues and future viability of the pre-bankruptcy credit counseling and pre-
discharge financial education provisions of BAPCPA. AICCCA members currently
provide counseling and education to millions of U.S. consumers and serve over 750,000
clients repaying their debts through legitimate Debt Management Plans. Together, these
agencies annually return over $3.2 billion in consumer payments to the nation’s creditors
while providing consumers with a financial restructuring option outside of the bankruptcy
system. In addition, we have counseled over 200,000 consumers entering the bankruptcy
system since October of 2005.

AICCCA is pleased to provide input to the Subcommittee as it considers the effectiveness
and future viability of pre-bankruptcy credit counseling and pre-discharge education.
These provisions seek to assure that debtors are fully informed of all their viable options
for addressing financial distress before they file for bankruptcy, and that they emerge
from the bankruptcy process with the basic education and budgeting tools that can
minimize any future need for another bankruptcy filing. While we have some concerns
about the process to date, we commend the Executive Office for US Trustees (EQUST)
for its diligent attention to the implementation of these provisions and the Internal
Revenue Service for its continued oversight of the credit counseling industry. We believe
that consumers have benefited along with the nation’s financial system.

The main points of my statement are:

e There are more than adequate approved credit counseling agency resources
available to provide pre-bankruptcy counseling at current filing levels but a
focused effort would be advisable to assure that this remains the case as filings
increase over time.

¢ Non-profit credit counseling agencies are currently providing pre-bankruptcy
counseling at an overall financial loss and this situation must be addressed to help
assure their continued voluntary participation; guidance from the EOUST
regarding a clear standard for determining a debtor’s ability to pay would be one
welcome step toward that goal.
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¢ The EQUST should also clarify what information credit counseling agencies may
provide to debtors about the bankruptcy system without impermissibly providing
legal advice, and should also clarify permissible relationships between counseling
agencies and debtor attorneys.

e The EOUST should not remove an agency from its approved list solely because
its tax-exempt status is in question, and Congress needs to do more to assure that
IRS field personnel are correctly implementing and communicating the current
legal criteria for credit counseling agencies to achieve and retain Section
501(c)(3) tax-exempt status.

¢ The EOUST needs to provide guidance to assist in establishing debt settlement
plans as a sanctioned non-bankruptcy alternative for those debtors who cannot
fully fund a traditional debt management plan.

Our comprehensive comments further address these operational areas.
1. Bankruptcy Filing Levels and the Adequacy of Credit Counseling Resources

As you know, bankruptcy filings underwent an extraordinary decline in 2006. According
to information released by the Administrative Office of U.S. Courts , filings for all of
2006 totaled 617,600; of these, 597,965 were consumer cases and 19,695 were business
cases This compares to more than 2,000,000 cases in 2005 (reflecting the rush to the
courthouse in advance of BAPCPA’s effective date), and filing levels for 2001-2004 in
the range of 1.45 to 1.62 million cases. According to recent remarks by the head of the
EOUST, current filing levels indicate that about 750,000 consumer cases will be filed in
2007, of which 60% are Chapter 7 liquidations and the remainder are Chapter 13
repayment plans. We do not have an explanation for the dramatic decline in filings since
BAPCPA took effect, other than that we are certain that the necessity to obtain
counseling from_an approved Credit Counseling Agency (CCA) prior to filing and the
modest cost of such counseling (waived or reduced for about 30% of all debtors who lack
an ability to pay) cannot be a factor of any significance.

The present number of approved CCAs appears more than adequate to satisfy the need
for pre-bankruptcy counseling at current filing levels. Even so, the credit counseling
process demands a very personal approach with a distressed debtor. That process can
only be effective when accomplished in a comprehensive face-to-face or telephone
session. We do not believe that adequate counseling can be accomplished using the
Internet alone. This consideration should be a major factor in the continuing
implementation of BAPCPA and the EOUST’s provider re-approval process.

We have serious concerns about the adequacy of counseling capacity should there be a
significant upward spike in filings, especially if some currently approved agencies are not
re-approved. We are already seeing such spikes in select locales within the U.S; for
example, the Orlando Sentinel recently reported that 1,298 consumer bankruptcies were
filed in the U.S. Bankruptcy Court for the Middle District of Florida during the first
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quarter of 2007, a 97 percent increase over the same period in 2006. A shortage of
capacity in such circumstances could trigger the provisions of BAPCPA that provide for
suspension of the counseling requirement in judicial districts lacking adequate capacity,
and call into question the pre-bankruptcy counseling requirement unnecessarily. We
believe strong efforts should be made to avoid such an outcome. Without some focused
effort, there is a very real possibility that the number of participating CCAs will decline
even as bankruptcy filings begin to accelerate.

2. The Need To Clarify “Ability To Pay”

Every CCA approved to provide pre-bankruptcy counseling must charge a “reasonable
fee” for counseling services, must provide services “without regard to ability to pay that
fee,” and must provide to the EOUST its “criteria for providing services without a fee or
at a reduced rate.” AICCCA applauds these criteria, which are consistent with our own
member accreditation standards.

Approved CCAs have, to date, been extremely cautious in assessing fees from debtors
who claim they lack ability to pay. Yet approved CCAs have consistently been offering
pre-bankruptcy counseling at a significant financial loss. Al the information we have
seen indicates that, for both AICCCA member and other approved agencies, the cost of
providing a pre-bankruptcy counseling session in accord with EOUST criteria is about
$50, while the average payment for such a session is about $32. Less than two percent of
the present debtor population is even eligible to enter a Debt Management Plan (DMP),
and many of those nonetheless choose to file bankruptcy. The opportunity so far for
CCAs to offset the counseling loss with DMP income is negligible. While the income
mix of counseled debtors may change in the future, especially if filing rates increase, the
current situation is simply not sustainable for non-profit entities that are already
navigating severe fiscal constraints.

There are only two available remedies for this situation, absent external subsidy. The first
is for the EOUST to clarify under what circumstances an approved CCA may refuse to
provide counseling to an individual debtor, or refuse to provide a certificate of
completion to a debtor who has received counseling, where the debtor’s own financial
information indicates that they indeed have an ability to pay a full or reduced fee. The
second is to raise the average charge for a BAPCPA counseling session, which could well
have the unfortunate result that some honest debtors would incur a higher fee to offset the
refusal of another, perhaps better situated, debtor to pay the same fee.

Currently approved agencies will simply not be able to continue participation over the
long term if the provision of BAPCPA counseling does not become at least a break-even
financial proposition. This is especially true because the actual cost of completing an
application to be an approved agency is, based upon feedback from AICCCA members,
substantially more than the $500 estimate provided by the EOQUST in response to
Executive Order 12866, and is accompanied by substantial additional costs for surety
bonding as well as employee fidelity insurance.
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3. The Question of What Constitutes Legal Advice

As noted earlier, bankruptcy filings have fallen dramatically since BAPCPA took effect -
- which means that the average debtor attorney is many fewer prospective clients than in
the first half of the decade. The debtor bar has made clear that it strongly opposed
BAPCPA while it received Congressional consideration, and has already brought suit in
multiple districts to seek judicial determination that its debt relief agency provision
violates the Constitution.

The debtor bar has also made abundantly clear that it opposes, and resents, BAPCPA’s
pre-bankruptcy counseling requirement. While only about one percent of the current pre-
bankruptcy counseled population is choosing an alternative to bankruptcy, it is quite
possible that this percentage will grow significantly when bankruptcy filings increase and
the debtor financial profile begins to include greater numbers of higher income debtors.
AICCCA takes strong issue with the view of the debtor bar that the current low
conversion rate of counseled debtors to a DMP or other alternative to bankruptcy should
be taken as evidence that the requirement is not worthwhile. To the contrary, the large
majority of individuals counseled by AICCCA member agencies have indicated that they
found the budget analysis and other aspects of the counseling session to be quite useful,
Indeed, we would urge Congress and the EOUST , as well as the lending community, to
consider what steps could better encourage counseling to be undertaken sooner,

If we were seeing financially troubled individuals before their problems had grown dire,
and before they had consulted with and even paid a substantial retainer to a bankruptcy
attorney, we would probably see greater use of the available alternatives to bankruptcy.
We also expect that, as filing levels climb, a greater proportion of individuals with higher
incomes will be considering bankruptcy and will find a DMP a viable option. AICCCA
cooperated with the General Accounting Office’s recently released study of BAPCPA’s
credit counseling and financial education requirements, and generally agree with its
findings. However, we do believe that credit counseling has significant value for
individuals contemplating bankruptcy that cannot be measured solely by the percentage
of counseled individuals who enter into a counseling agency administered DMP. As the
EOUST has noted, about ten percent of individuals who have completed counseling and
received certificates evidencing satisfaction of BAPCPA’s pre-filing requirement have
not gone on to enter bankruptcy, so counseling may well have provided them with the
means to avoid a bankruptcy filing. In addition, the EOUST has noted that about 92
percent of those individuals filing bankruptcy at present have incomes below their state
median; as filing rates increase and more higher income debtors enter the system a larger
percentage may well be able to take advantage of the alternatives to bankruptcy provided
by the non-profit counseling sector.

The debtor bar has made clear that it will respond to the perceived threat of credit
counseling by a number of means. First, it will look for opportunities to allege that a
particular approved CCA is “practicing law without a license” by providing basic
bankruptcy information as part of the counseling process. Second, it will intervene in the
counseling relationship by intrusively monitoring it. Third, it will press for repeal of the
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credit counseling requirement at the earliest political opportunity, which they apparently
believe is right now.

The EOUST already requires that approved CCAs..."shall not, unless otherwise
authorized by law, provide legal advice on any matter.” It would be extremely helpful to
the credit counseling industry if the EOUST would delineate the boundaries of what
advice can be provided by an approved CCA to a counseling client regarding the
availability and consequences of bankruptcy without crossing the line to providing “legal
advice.” It would seem obvious that a counselor assisting a financially troubled debtor
needs to be able to advise that individual that bankruptcy is one available option, that
bankruptcy may offer either liquidation or partial repayment of debts depending on
circumstances, and that a bankruptcy will remain on the credit report for a decade. These
factual matters can be readily distinguished from the giving of advice regarding whether
the debtor should file for bankruptcy, what Chapter of the Bankruptcy Code would be
most advantageous and appropriate, and how the court would likely treat the bankruptcy
petition.

BAPCPA'’s legislative history supports the view that Congress intended to ensure that
debtors receive informed and objective advice from two separate sources -- an approved
CCA and an attorney. Assuming that the EOUST addresses the proper pre-bankruptcy
roles of attorneys and CCAs in the more comprehensive regulations it has said it will
propose later this year, we would urge it to clarify the legal and ethical boundaries for
interaction between these two professions, particularly as regards the referral of clients to
a particular agency and the collection of fees on behalf of that agency by a debtor
attorney. EOUST oversight can help assure that attorney-agency relationship remains at
arms’ length, and that the counseling provided by each agency is comprehensive and
meaningful.

4. Agency Removal

The EOUST has proposed that, in certain circumstances, its decision to revoke an
agency’s approved status need not wait upon an agency’s exhaustion of its opportunity
for administrative review but may be effected immediately by an interim directive. We
hope that this short-circuiting of the administrative appeals process will be a rare
exception, and take particularly strong exception to the EOUST’s proposal that one factor
supporting such an interim directive can be the revocation of the agency’s tax-exempt
status by the Internal Revenue Service.

BAPCPA is quite clear that, while non-profit status is required to become an approved
CCA, tax-exempt status is not. Because tax-exempt status is not a statutory requirement,
the EOUST should not deprive an approved CCA of its appeals right simply because it
might lose or has lost that status. The EOUST already requires every approved CCA to
complete and sign a tax waiver authorizing it to seek confidential information regarding
the agency from the IRS, as well as to notify it immediately of the termination of that tax-
exempt status by the IRS. Therefore, the EOUST already has access to any information
developed by the IRS in the course of its audit of a particular agency. AICCCA believes
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that the EOQOUST should make its own independent judgment regarding a CCA’s
eligibility to provide pre-bankruptcy counseling, separate and apart from any IRS
determination.

That the criteria for EOUST approval and tax-exempt status are separate and distinct has
been made even clearer by IRS and Congressional actions this past year. In May, the IRS
provided new guidance regarding the “methodology” analysis it would employ in its
audits of credit counseling agencies. That guidance, while welcome, still leaves a great
deal of subjective discretion to each IRS auditor. The credit counseling industry has noted
that the actual exercise of that discretion has resulted so far in final and proposed
revocations or terminations for one hundred percent of the CCAs where an audit has been
concluded, and that the IRS has only approved 3 of 110 applications for tax-exempt
status received from new CCAs as of May. If the EOUST tightly ties approved agency
eligibility to tax-exempt status it may find that it has further diminished its ability to
assure adequate long-term counseling resources.

We would also note that in 2006 Congress enacted new statutory requirements for the
achievement of tax-exempt status by CCAs as part of H.R. 4, the Pension Protection Act.
Those statutory provisions provide welcome clarification of the structural and operational
requirements for such status, and also make clear that the provision of DMPs is consistent
with tax-exempt status so long as properly integrated with counseling and educational
services, and so long as associated “fair share” income from creditors constitutes no more
than fifty percent of an agency’s revenues. We appreciate the efforts of Chairman
Sessions, Finance Committee Chairman Grassley, and Senator Coleman to provide
helpful clarification of Congressional intent regarding the impact of H.R. 4 on the credit
counseling industry when that bill was debated on the Senate floor. Unfortunately, we are
receiving reports that some IRS field personnel are misinterpreting the effect of H.R. 4
and are taking negative actions based upon that misinformation advising AICCCA
member agencies that H.R. 4 prohibits any agency that offers a DMP from receiving or
retaining Section 501c3 tax-exempt status. We can only wonder how many qualified
CCAs are receiving adverse IRS treatment despite the Congressional intent evidenced in
H.R. 4. We therefore urge the Subcommittee to communicate with IRS Commissioner
Everson and to urge him to take immediate steps to assure that IRS staff both understand
and impart the correct interpretation of H.R. 4.

While the counseling industry hopes that the recent Congressional clarification contained
in H.R. 4 will reduce future IRS revocations, we continue to face the possibility that
many agencies will be operating as non-profit entities lacking Section 501c3 tax-exempt
status. The EOUST should not foreclose the availability of their resources to serve
consumers in this event when they have met all the statutory requirements of BAPCPA
and its implementing regulations.

5. Debt Settlement Plans
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Bankruptcy Code Section 502(k) allows the court, on a debtor’s motion and after a
hearing, to reduce a claim based wholly on unsecured and non-dischargeable consumer
debt by up to twenty percent, if the creditor unreasonably refused to negotiate a
reasonable alternative repayment schedule proposed in a timely manner by an EOUST-
approved CCA that would have provided for repayment of at least 60 percent of the debt
during the loan’s repayment period or a reasonable extension thereof.

This new provision potentially provides approved CCAs with some ability to negotiate a
debt settlement plan on behalf of a debtor who lacks the financial resources to complete a
one hundred percent repayment Debt Management Plan. That option would provide a
whole new class of debtors with a non-bankruptcy repayment option similar to a Chapter
13 filing. However, it also makes a future legal right of the debtor contingent upon the
present action of the approved CCA, and thereby it creates some potential legal liability
for CCAs as well as some ethical questions. For example, is an approved CCA compelled
1o attempt to negotiate a sixty percent repayment plan on behalf of a debtor who has the
financial capacity to make full repayment or can the CCA exercise some discretion when
a debtor requests such action?

Given the potential of new forms of Debt Settlement Plans to provide benefits to both
debtors and creditors, as well as the new responsibility thrust upon CCAs by Section
502(k), AICCCA believes that the EOUST should address this topic when it publishes
more comprehensive proposed regulations later this year. We hope the Subcommittee
understands that if Congress were to repeal or create broad exemptions from BAPCPA’s
credit counseling requirement that would jeopardize the potential availability of this very
sienificant new tool for reducing a debtor’s financial obligations regardless of whether
that debtor files for bankruptey.

Conclusion

Overall, AICCCA believes that BAPCPA-mandated credit counseling has been
successful and has had a beneficial affect on bankruptcy petitioners by providing them
with possible alternatives and improving their understanding of specific personal
financial issues. Mandated pre-discharge education will further serve to extend this
consumer benefit and end the tragic circumstance of debtors emerging from bankruptcy
without the requisite budgeting tools to avoid it in the future.

AICCCA appreciates this opportunity to provide input to the Subcommittee on these
matters. We also appreciate the continuing dedication of the EOUST to the proper
implementation of the required credit counseling provisions of BAPCPA, as well as the
efforts of the IRS to ensure that consumers are protected from the small minority of credit
counseling agencies who seek to take undue advantage of tax-exempt status.

Thank you for letting us share AICCCA’s views with you



